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LEGISLATIVE ASSEMBLY
Thursday, 18 November 1993

THE SPEAKER (Mr Clarko) took the Chair at 11.00 am, and read prayers.

PETITION - DRAINAGE RATES, DISCRIMINATION
MR THOMAS (Cockburn) 1 11.04 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
We the undersigned citizens of Western Australia wish to protest in the strongest
term about the imposition of drainage rates at Bibra Lake, South Lake, Yangebup
and Jandakot whilst at the same time they have been abolished in rural areas. We
fail to see why metropolitan land owners should be discriminated against.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 521 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 207.]

PETITION - COMO SENIOR HIGH SCHOOL, GYMNASIUM.
PERFORMING ARTS CENTRE

MR PENDAL (South Perth) [11.05 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled-
We, the undersigned citizens from the Electoral District of South Perth express
disappointment over the decision not to allocate funds for a
gymnasium/performing arts centre at Como Senior High School and URGENTLY
request the Government to include such an allocation in the 1994/95 Budget.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 139 signatures and I certify that it conforms to the standing orders of
die Legislative Assembly.
The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 208.]

PETITION - METROPOLITAN REGION SCHEME, MAJOR AMENDMENT
No 927-33

MR BOARD (Jandakot) [ 11.06 am]: I present the following petition -

To: The Honourable the Speaker and members of the Legislative Assembly of
the Parliament of Western Australia in Parliament assembled.
WE, the undersigned provide a petition herewith AGAINST any re-zoning of the
land generally bounded by Nicholson Road, the Garden Street Extension, Warton
Road and Ranford Road as per proposed Major Amendment No. 927/33.
Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, will ever pray.

The petition bears 284 signatures and I certify that it conforms to the standing orders of
the Legislative Assembly.
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The SPEAKER: I direct that the petition be brought to the Table of the House.
[See petition No 209.]

PERSONAL EXPLANATION - BY THE MEMBER FOR PILBARA
Suspensions

MR GRAHAM (Pilbara) 111.07 am] - by leave: Mr Speaker, as you are aware, on 10
November I was suspended from the service of this House, following a previous
suspension. The second suspension was for three sitting days, the longest suspension in
this current session of Parliament. 1 do not seek to canvass that suspension or the ruling,
but I wish to make a few salient points about the frustration felt by me and shared by a
number of other members, I am sure. Those frustrations have led to many suspensions
and are essentially about the language used in this House and the operations of the
House. In my case the initial suspension was for not withdrawing after using the word
"lie". It may be a word which should be consistently ruled out of order by the Chair, but
this is not the case. While substitutions such as "untruths" and "mendacious", have been
suggested as appropriate, the word "lie" has been used 81 times this year, and I can table
extracts from Hansard, if members wish. In the vast majority of cases, including many
personal accusations made, the word has gone unchallenged. The other taboo phrase is
"misleading the House" - the term which recently the Chair has ruled as unparliamentary.
Nonetheless that phrase has slipped into common usage. It also has been used many
times in this House - 189 times this year - again in most cases as personal accusations
that have gone unchallenged. In this House most of that usage has involved the Minister
for Labour Relations. He is a vigorous and aggressive member who is afforded the
maximum protection of the forms and processes of the House. The guillotine and gags
applied by the Government have been applied only to legislation brought into the House
by that Minister. I refer to the three industrial relations Bills, the Workers'
Compensation and Rehabilitation Amendment Bill, and other amending legislation. In
this year alone the Government has imposed the guillotine on more occasions than any
previous Government during its entire term. The guillotine has been used four times.
Several members interjected.
The SPEAKER: Order! The member will resume his seat.
Mr H-ill: The truth hurts!
The SPEAKER: Member for Helena, that comment is out of order.
I cart understand the desire of the member for Pilbara to make a statement, and I am
happy for him to do that. However, already on a number of occasions he has gone
beyond what he should be doing. The member is clearly reflecting on the decisions of
the Chair. My advice is that the member delete those remarks from his speech. If he
wishes to make an explanation, please do so. Comments that suggest ihat the Minister
for Labour Relations is receiving favoured treatment are out of order. If the member
continues in that way, I will sit him down. The member must be circumspect in what he
says, and he should not transgress the rules in pointing out other transgressions.
Mr Blaikie interjected.
Mr Leahy: Leave it to the Speaker to control this place!
Several members interjected.
The SPEAKER: Order! I call the two members to be silent.
Mr GRAHAM: We come now to the core of what I wanted to say about the frustrations.
It will be of interest to all Western Australians that the Government, at 15 November, had
introduced only 81 Bills into the Parliament. That is the lowest number for the past 20
years. Western Australians may well ask why, when this House has sat beyond
midnight -
The SPEAKER: Order! The matter of the sitting of the House and such issues are not
appropriate to raise during a personal explanation. I again ask the member - I do not
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wish to stifle the presentation of his views - to move onto the matter he wishes to raise
and not discuss issues which are inappropriate, which he has done several times. If he
continues on that course, I will be forced to sit him down,

Points of Order

Dr LAWRENCE: In making his personal explanation, the member is crying to describe
to the House the circumstances which saw him denied access to the Chamber and
facilities to debate various motions. He is explaining why he was placed in the position
of being removed from this Chamber. The member is not seeking to criticise the Chair.
Mr Blaikie: You are going to set this up; he is canvassing the Speaker's ruling.
The SPEAKER: Ordler! The member for Vasse.
Dr LAWRENCE: He is simply describing the frustration that many members of this
House feel, him particularly, which has led to the course of action he has taken. If he is
not able to lay the grounds of his frustration, he would be able to say only that he was
frustrated; I doubt that that is what you intend, Mr Speaker.
Mr C.J. BARN7ETT: I remind members that Standing Order No 117 reads -

By the indulgence of the House, a Member may explain matters of a personal
nature although there be no question before the House;

Government members are prepared to sit quietly and listen to a genuine personal
explanation, which requires that the member in question has somehow been impugned or
maligned or wishes to explain some incorrect statement made publicly or in the House.
Clearly, the member is using this personal explanation to make a statement on the
conduct of, and matters before, the House. Unless the member relates solely to personal
matters, he does not deserve the courtesy of members listening to him.
The SPEAKER: Referring to, for example, how many Bills have been introduced into
the House is not in my experience an appropriate part of a personal explanation. I again
ask the member to delete that sort of material from his statement and to make a true
personal explanation. I take it that the member may be coming to the end of his
statement; I ask him not to canvass such issues.

Personal Explanation Resumed

Mr GRAHAM: Of course, I accept your ruling, Mr Speaker, and I return to my initial
point of my personal explanation - it is not a party explanation; it is my explanation - I
am incredibly frustrated by the processes of this House. I thought I would provide some
information to example that frustration.
The Government has an obligation to foster proper debate in this Parliament. Democratic
Legislatures such as this can operate only with goodwill on both sides. A heavy-handed
approach has never worked; it never will. The spirit of cooperation does not currently
exist in this place, and chat is one of the frustrations I feel in conducting my business in
this House.
Given that we are reaching the end of the session, we can expect longer sitting hours and
increased Government business. Unless changes are made, the frustration to which 1
refer will increase. This frustration has been experienced by many other members also,
and how those frustrations manifest themselves is a matter for each member. The gag,
the guillotine, unparliamentary language and even the suspension of members as
individual events are probably not very significant:, however, when those events become
the norm, as is the case in this Parliament, we face a threat to our parliamentary system.
We have reached that point. Action must be taken and the Government has an obligation
and must take steps to restore the consistency, cooperation and flexibility that is required
in the processes of the House.
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STANDING COMMITTEE ON UNIFORM LEGISLATION AND
AGREEMENTS

Notice of Motion Withdrawn
MR PRINCE (Albany) [11. 18 am): I seek leave to withdraw my notice of motion from
the Notice Paper. It was made known that if the motion were passed, and the standing
committee met, problems would be created in the provision of clerks and other services.
We did not intend to take evidence but wish to consider a matter involving reports we are
compiling. This can be done in an informal manner and this will not increase the costs
and discomfCont to the House and its arrangements.
Leave granted.

LAND (TITLES AND TRADITIONAL USAGE) BELL
Commnittee

Resumed from 17 November. The Chairman of Committees (Mr Strickland) in the
Chair; Mr Court (Premier) in charge of the Bill.
Progress was reported after clause 6 had been agreed to.
Clause 7: Native title replaced by statutory rights of traditional usage -

Dr GALLOP: This is a central clause in the Government's approach to the Mabo
decision. Native title has now been accepted as part of common law, and its meaning has
been defined in general terms by the High Court. That native title will be extinguished
under this legislation. In its place, the Government proposes to put rights of traditional
usage. A central question that is being posed by this process is: Has the Government
replaced native title with something that is an equivalent?
In clause 7, the Government says that the rights of traditional usage will be equivalent to
those that they replace unless this Bill provides otherwise. This Bill then goes on to
define and circumscribe what those rights of traditional usage will be. Is the Premier
aware that in existing Statutes in Western Australia what he has described in this Bill as
rights of traditional usage already exist? If he is aware of that, what has this legislation
added to the system of law in Western Australia - except, of course, the extinguishment
of the native title?
I refer the Premier to the Land Act 1933, section 106(2), which deals with pastoral leases
and allows Aboriginal people the right to enter upon unenclosed and unimproved parts of
the land that is the subject of a pastoral lease. That section came into the law first of the
colony of Western Australia and then the State of Western Australia, as far as I can
determine, as far back as the late 1840s when the then British Government was most
unhappy with legislation that had been framed in the colonies to deal with the allocation
of Crown lands, because that legislation did not take into account any of the rights of the
original inhabitants. Therefore the right of the Aboriginal people to use the land in the
traditional way on a pastoral lease where it was unenclosed and unimproved was
included in our system of law.
I refer also to the Wildlife Conservation Act, 1950-1979, section 23, a subject which was
debated on many occasions by the former member for South Perth, where persons of
Aboriginal descent can take flora and fauna on Crown land or on other land that is not a
nature reserve or wildlife sanctuary so long as permission is given.
Mr Count: You are very fortunate that Bill Grayden is not in this Chamber today.
Dr GALLOP: I think that the Premier is fortunate rather than those on this side of the
Chamber. The application of the clause is subject to Government suspension or
restriction.
I refer also to the Fisheries Act 1905 which confers the right of Aboriginal people to take
in any waters, and by any means, sufficient fish or food for themselves or their family but
not for sale. That is subject to other restrictions in the Fisheries Act and is also subject to
suspension or regulation by the Government of the day.
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Already in the system of law in Western Australia then - and I would argue that these
clauses are included because of a degree of recognition of the rights of Aboriginal people
in the original Land Act - there is a recognition of what the Premier has called traditional
usage. The Premier has taken away what the High Court has given and is defined as
native title, and an outline of the procedures and the philosophy that should be involved
in the granting of that title to Aboriginal people, and has put in its place something called
traditional usage rights. Those traditional usage rights are already in existing legislation
in Western Australia, however circumscribed they may be. What has the Premier added
to the law of Western Australia beyond the abolition of native title as defined by the High
Court? That is essentially the point that we have been making on this side of the
Chamber.
The Premier has taken away something that is now part of our common law and he has
added something that was already there in the first place. According to my reading of
events, that can only be defined as something that is done in a racially discriminatory
way. He has taken something away and added nothing in its place, arid he has done it to
a particular group of people in our community.
When the Premier responds, I would like him to deal with that question. How can he
claim that he has added something of equivalence to the abolition of native tidle?
Mr D.L. SMITH: As will be said a number of times, this clause is the crux of the
legislation and the crux of what is wrong with the legislation. Clearly, clause 7
extinguishes native title and restores only those rights which are attached to that native
title which could be described as rights of traditional usage.
Mr Court: Please get it right. It says "equivalent in extent to the rights and entitlements
that they replace". You can't have it both ways.
Mr D.L. SMITH: The Premier should read the legislation.
Mr Court: I just quoted it to you.
Mr D.L. SMITH: The clause states that "the members of an Aboriginal group who held
native title to land immediately before that commencement become entitled to exercise
rights of traditional usage in relation to that land under and subject to this Act". It is not
all the elements of native title. What is taken away is the title and what is put in its place
is the right to exercise certain rights which attach to that title. Those rights are the rights
of traditional usage. If a member of the public wants to know what rights of traditional
usage are, they are not defined by this clause, although the definition clause implies they
are.
Clearly, a mountain of difference exists between a itle and a part of the rights which
attach to that title. For instance, would the Premier clearly put on the record whether a
right of succession exists - that is, do these rights pass on to future members of the
Aboriginal group? Two elements of this legislation concern me in this regard. Firstly,
only those members who held native title to land immediately before that commencement
become entitled to these rights. That would imply that it is only those lives in being, only
those persons who actually held the title prior to the commencement of this Act, who will
have the right of traditional usage. Members of that group who are born the day after the
legislation comes into effect, because they did not hold native title to land prior to being
born, may well be excluded from this provision.

Under clause 23(h) one of the circumstances in which these rights are extinguished is the
death of the last member of the Aboriginal group entitled to exercise the rights. Those
matters read together show clearly chat the right of succession, which is not a right of
usage but is an aspect of the title itself, does not apply. If that is the effect of this
legislation, obviously it is wrong and improper and someone should redraft it so that its
true meaning, if the right of succession is to a apply, is clearly provided. More
importantly, it is only those limited rights of traditional usage which are conferred by this
legislation and only the member of a group is able to exercise those rights -and even that
is subject to the Act. Clearly, if one had a form of native tide in the past one would have
been able, as Mabo did, to litigate in an ordinary way - to have the same access to the
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courts of the land as would any other non-Aboriginal person seeking to enforce other
than a native title. However, this legislation restricts the holders of chose traditional
usage rights only to take proceedings under this ACL One of the aspects of title, namely
the right to protect that tidle in the courts of the land, is taken away. The only way in
which one can have any declaration made in relation to chose rights is to follow the
procedures outlined in this legislation.
No compensation is to be paid for this extinguishment of native title, the removal of the
title, plus the rights, including any other rights other than traditional usage that might
attach to that title - remembering that the High Court has said quite clearly the nature of
native title will differ around Australia. It is no good saying that in the Mabo case it
found certain rights were established and that those rights fitted within traditionai usage.
Clearly, under the High Court's decision, the rights which will attach to native title will
depend on the evidence and circumstances raised by particular members of particular
groups around Australia in relation to different areas of land, and they may include
traditional usage or they may be beyond what would be envisaged by traditional usage.
However, in this context the Government is restricting it to the exercise of the rights of
traditional usage and extinguishing the title without providing any compensation for that
extinguishment.
I do not understand how any lawyer can propose removing title and replacing it not with
another title but only the rights of traditional usage attached to the previous title, and not
advocate compensation. I do not understand how anyone could argue that is in
conformity with the Racial Discrimination Act. This legislation is guaranteed to fail for
that reason. More importantly, there is no compensation for the constraints on traditional
usage which are imposed by this legislation. That is because the only rights which are
conferred are the rights of traditional usage to be exercised under, and subject to, this
Bill. The extent of the rights which are recognised, if one likes, is only to'the extent that
this Bill does not provide otherwise. In other words, no compensation is to be paid for
extinguishment of the native title, only compensation in the future for the impairment of
the right of traditional usage conferred by this Bill. What right is being impaired that is
to be compensated for? It is only the right exercisable under this legislation and it carries
with it all the constraints on the exercise of those rights which this legislation provides.
There is no compensation for those constraints because they are not pant of the traditional
usage rights which are impaired by the conduct envisaged to be compensated for by this
legislation.
Again, it not only does not satisfy the Racial Discrimination Act because it extinguishes
native title without compensation, but also it severely restricts the rights of traditional
usage without compensation. One must look only at the ways in which it does that. For
instance, the exercise of the rights of traditional usage under clause 20 are subservient to
all the rights of other title holders, whether those title holders take their rights before
1975, between 1975 and today, or are created subsequent to the creation of this Act. As

wYe have identified from debate on the definition clause, when we talk about title to land
in this context it is any interest in or in respect of the land whether proprietary or
otherwise. Interest is defined to include a right to occupy, use or traverse the land or any
other right over or in connection with the land, so the rights of prospectors, the rights of
sandalwood collectors, and the rights of citizens in relation to Crown land are superior to
traditional rights of usage. They are all superior to the rights of traditional usage which
are created or recognised by this legislation.
Again, the position is taken of native title where there is no presumption of precedent.
The High Court simply said there were certain circumstances in relation to the grant of
title where that right could be extinguished. This legislation will substantially increase
the definition of grant of title to maximise the number of titles extinguished by past
conlduct. It then creates this right of traditional usage and, instead of competing on the
basis of the nature of title with other proprietary interests, it now defines these rights of
traditional usage not to have any proprietary value or any superiority over, or even
equality with, any other title in any respect held by any other person other than an
Aboriginal person. In the light of that, I do not know how the Premier or his legal
advisers or Ronald Wilson can say that this legislation will survive.
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Another aspect of it is that because the rights are not defined and are to be deternined by
the court, one would think that the decision of the court would be important. However,
under the section dealing wish the effect of the court decision, it is not definitive in
relation to persons or interests other than those which are litigated within the action being
taken or which cause the courts to try to assess the traditional usage. Far from creating
any level of certainty, this Bill will substantially diminish the rights of usage without
compensation - extinguish title without compensation - but it then sets up a process
which, in effect, is binding upon no-one other than the parties to that action. What kind
of system are we introducing for the declaration of the rights of our Aboriginal people in
relation to property when we take away the title and substitute only a traditional usage
rights which includes part of the rights that attach to that native title and we then provide
a system for the determination of those rights of traditional usage which is affected only
in relation to the persons who are parties to that action? If the objective of this legislation
is to create certainty, if the intention of this legislation is to balance the economic
interests of the mining, pastoral and other industries that are of economic importance
against the interests of Aboriginal people, this legislation is a complete failure. It is
because of the defective nature of this clause and some of those that follow it that it has at
its heart the reasons it will fail.
Mr BRIDGE: During the second reading debate on this Bill, I said that it would not be
outrageous to make a comparison between what is proposed in this legislation and the
events in Germany in the 1930s. Since I made those comments, a number of
Government members have said that they were not fair or appropriate and that I was
being a bit heavy-handed. However, the so-called Nurermberg laws of 15 September
1936 were designed to deprive the Jews of Germany of citizenship rights and to contain
them to the status of subjects. I said when I made that comparison that we had gone
beyond that because we were not merely putting in place laws to contain Aboriginals to
the status of subjects, but also taking away a very fundamental right of all people - that is,
property rights.
if I asked members whether they would like to see Aboriginal people still living in
missions as they did earlier this century, many would say that those days were abhorrent
to them and they would not subscribe to it. Nothing about that time comes anywhere
near the denial of rights and liberties being proposed by this legislation. If I asked
members whether they would condone the re-emergence of the citizenship rights regime
whereby Aboriginal people did not have the status of citizens, and those who tried to
obtain citizenship rights had to go through a formal process, members would all say that
they would have no bar of it. Whether they felt they liked it or not, that would be their
public position. if I asked them today to come out publicly and deny Aboriginal people
the right to vote - in other words, the voting franchise - they would reject my request as
was the case in 1977. Yet today this Government is prepared to talk in this Parliament
about a set of rules which, on proclamation, will go far beyond that. If I told the Premier
that what he is seeking to do is not unlike the circumstances that existed in South Africa
16 to 20 years ago, he would again tell me that I was being unfair and the comparison
was inappropriate. However, he should ask himself that question, particularly when we
watch what is happening in countries like South Africa today; that country is now
pursuing reforms that will acknowledge multicultural links and obligations.

As members of this Parliament, our obligation is always to advocate the upholding of
principles and respect for the law. Have I not heard that said countless times in this
place? We stand in this place regularly and advocate that the citizens of this nation
should uphold the laws of this nation, although we do it generally when the behaviour of
some people in our society has fallen short of that. In this case the High Court, following
its deliberations, made a decision and that decision was assessed on the evidence put
before it. It was satisfied that this country was occupied by Aboriginal people before
settlement by the white man. There should be no doubt therefore that, because of that
preoccupation, the Aboriginal people must have had title to the land. That sounds pretty
logical to me. If we conclude that that preoccupation existed, we should also conclude
that that preoccupation carries with it a legal entitlement to the land. The High Court
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determined, therefore, that the appropriate title was native title. The High Court made a
clear declaration based on all the evidence chat preoccupation by Aboriginal people was
undisputed. Frankly, we did not need the High Court to tell us that; it formnalised that
fact. Notwithstanding that judgment, this legislation seeks to extinguish that tidle.
Mr Court: And go on.
Mr BRIDGE: And go on to do several other things in place of it, one of which is to go
around this State after the Government has done this and tell the Aboriginal people that
the Government has substituted native title, for reasons which it sees as appropriate, with
another form of land use. That other form of land use which will be made available to
Aboriginal people will be governed by a set of rules, just as citizens are subject to certain
rules, and certain conditions will apply to its category, status and effectiveness. This
clause provides other procedures which become the mechanisms that must be
accommodated in order to satisfy this law. However, if one goes through these measures
step by step, one finds there is absolutely nothing left. I cannot for the life of me.
comprehend why the Premier does not understand that. If the Government's position on
this issue represented a genuine attempt to provide a reasonable form of land use for the
Aboriginal community in this State, surely he would see that the legislation does not
provide that. Quite the contrary. Even if the most horrific thing the Government had
done was ignore native title and it rejected in a wholesale way everything the High Court
judgement said, but in place of chat it had come up with something that in its view at least
was a reasonable proposition, I imagine the Opposition would be prepared to be
reasonable on this matter. However, in the context of this part of the legislation, it is
absolutely impossible for the Government to come even remotely close to providing for
Aboriginal people of this State an alternative scheme that will be in anyway meaningful.
I have some problem with the fact that this Chamber is not questioning the whole
unprincipled approach to this exercise. It is a sad day in 1993, when the world around us
has given us a degree of knowledge and certainly a far greater understanding of the rights
and entitlements of people and citizens -

The CHAIRMAN: Order! I do not want to constrain debate in any way but the difficulty
I have is that we are at the Committee stage of the Bill. The standing orders and the
practices of the House allow some flexibility to enable people to build up an argument
and then get to the point. However, when the debate goes beyond the question that is
actually before the Committee, which in this case is clause 7, the person in the Chair has
the responsibility to bring that to members' attention and ask them to address the
question that is before the Chair. I take the opportunity member for Kimberley to remind
you that you have had I I minutes in which to build a case but we need to home in on the
clause at this stage.
Mr BRIDGE: It was important and necessary to build a case, otherwise the debate
remains with the details and specifics and does not promote the basis upon which the
objections to this clause are made. This first part of this clause relates to extinguishment
of native title, and other parts of the clause indicate how substitutions will be put forward
by the Government, seemingly to offset that extinguishment. However, not one part of
the clause will render that opportunity to the Government, and certainly it will not give to
the Aboriginal people, who are the recipients of this legislation, any access to land which
supposedly will be made available to them through the enactment of this legislation.
This clause highlights beyond doubt that this legislation is not capable of withstanding
scrutiny under the provisions of the Racial Discrimination Act and, most assuredly, it
will be rejected in any fair analysis where the value of Aboriginal rights is central to that
consideration.
Dr LAWRENCE: It has been said by a number of speakers that this is the core of the
Bill; the replacement of native title by statutory rights and traditional usage. This is the
core of the Bill to which the Opposition objects, and the reason that broader questions are
being addressed by the members. I take members through that which this Bill seeks to
achieve. Firstly, it extinguishes native title and replaces it with a so-called statutory
entitlement to exercise rights of traditional usage. I underline the point made by the
member for Victoria Park; that is, it is not an exchange because one forms part of the
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other. The native tidle conferred by the High Court included various rights up to and
including proprietary land entitlements. Traditional usage, which is extremely poorly
defined in this Bill, obviously is a subset of the broader confirmation of native title in the
Mabo decision. The State Government is promoting this exchange as if it were an equal
exchange, taking with one hand and giving with the other. However, any reasonable
assessment of dhe exchange in this clause shows that the evenhandedness it seeks to
promote in the community is manifestly not the case.
Mr Court: Can you give one example?
Dr LAWRENCE: I have given one - traditional use rights are subservient to. or a subset
of, native title. The legislation gives effect to the uncompensated expropriation of native
tidle rights over a vast area of the State, and replaces them with less significant and far
more vulnerable tights. That is the argument I make. The operative principle is that this
clause almost assumes native title is far too good a form of tenure to waste on the blacks
in this State. That sentiment comes through.
Mr Court: That is your sentiment that comes through.
Dr LAWRENCE: It is not my sentiment at all. We have a form of property in land,
which Mabo No 2 recognised as being part of the idea of native title, but not all of it, that
is to be extinguished and replaced with what is essentially a licence to perform a very
limited number of acts on the land. It is clear from a number of observers that this so-
called right to traditional usage is not only a subset of the native title bundle of rights - as
the Premier acknowledged last night - but is also a limited version of what is
contemplated in the High Court decision Mabo No 2. The legislation offers not land
rights in any form or native title, but rather use rights.
The CHAIRMAN: Order! There are about four conversations going on in the Chamber,
which makes it very difficult for the Hansard reporter who is close to those
conversations. If members want to have private conversations, I ask them to leave the
Chamber or go beyond the Chair, and let us get on with the debates.
Dr LAWRENCE: Since this clause is not only headed but gives effect to the replacement
of native title by statutory rights and traditional usage, it is important draw some
distinctions between the two. One of them is to be extinguished - that is, native title as
defined in this Bill - and the other is to be created. Let us look at native title briefly and
what is being taken away, and where would we argue they are not equivalent. Firstly,
native title is something that the High Court discovered and defined in Mabo 2. It has
considerable jurisprudential strength and depth; this idea has been around for a while. it
has been something that the world at large has been able to take action on and
understand. It can be traced back in terms of its definition and use in comparable
jurisdictions to the arguments and judgments of Chief Justice Marshall in the United
States Supreme Court in the 1820s and 1830s.
Mr Court: It has never been part of a law in Western Australia and the Leader of the
Opposition knows it.
Dr LAWRENCE: The Premier still does not understand his own legislation or the High
Court judgment. This legislation confirms that native title at common law has existed, It
is clear that this idea of native title has at least had strength in law and been enunciated in
law since the 1820s and 1830s. Obviously it goes well beyond that and that is the
argument Chief Justice Marshall put in the United States Supreme Court. Jurists seeking
to define ramifications of native title around the world can refer not just to one or two
cases but to hundreds of cases from many common law jurisdictions. Native title is not
some concoction of the High Court in Australia; it is an idea, a legal premise, that has
form and substance right throughout the world and every lawyer who has examined the
question of native tidle and the rights of indigenous people would be able to point to court
cases and precedents.
One reason there has been so much objection to the Australian situation is that against all
of that there appeared to have been created in Australia alone - perhaps South Africa as
well some people have suggested to me - the idea of no native title applying in this
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jurisdiction and terra nullius being the operative principle. Australia has stood out for a
very long time, not strong against the world, but peculiarly at odds with a long held
principle in international law. It is a long understood principle applicable to the
indigenous occupants of many countries with many cases of common law defining native
title, examining its ramifications in relation to Statute law and examining its effects on
not only the indigenous people of various countries but also other users of land and
property. The decisions that have been handed down are not the decisions of some kind
of flaky, peripheral Parliament in Calachumpia. These are the decisions of the most
influential courts in the English speaking world - Canada, and the United States among
others, These are not matters that have been considered so unimportant that they have
not formed central judgments of the Supreme Courts of those countries; they have.
In return for that very substantial legal idea which has been given form in various courts
and which has depth in jurisprudence, we have in exchange very poorly defined rights of
traditional usage in Western Australian legislation. I have not had a chance to look at
Kennett's Victorian legislation, but I think some similar ideas are contained there, but
they do not seek to be exchanged for native title. In this case the rights of traditional
usage will depend on Western Australian legislation alone. As far as we can see it will
depend on one brief local Statute and whatever decisions subsequently emerge from the
Western Australian Supreme Court. With due respect to everybody in this Parliament,
that is not of equivalent weight in terms of the law, and may never be probably, to the
concept of native title which enjoys judgments and jurisprudential depth that I have
described.
Mr Court: This is a nonsense argument. You are saying the Supreme Court is not good
enough.
Dr Lawrence: Good heavens! The Premier is such a lightweight it is embarrassing to
talk to him sometimes. I am not saying that at all. I am saying there is case law
throughout the world -

Mr Court: We are not talking about the world but about Australia. You happen to live in
Australia.
Dr LAWRENCE: - as against this Statute which confers rights that no-one has yet
defined in law. There is no case law and no common law precedents. The Premier can
say what he likes, but I am not insulting the Western Australian Supreme Court. I do
have a sense of perspective. We are a population of 1.6 million people in a nation of
somec 17 million people.
Mr Court: So we should listen to the United States?
Dr LAWRENCE: They might have something to tell us, yes; and, as the Premier said,
the British courts and institutions might have something to tell us. We do draw from the
law and precedents in other countries, quite substantially in many respects. That is what
has happened in the case of Mabo 2. The Australian High Court accepted many of the
arguments and judgments, not by reference to them, but by example, of the United States
Supreme Court for one. To suggest that we operate in a legal vacuum and that Western
Australia stands alone against the world is wrong as a matter of fact. I am not insulting
the Supreme Court of Western Australia. I am pointing out the blindingly obvious,
which the Premier cannot appreciate; that is, this Bill stands against that body of law, that
body of decision, of cases; it stands alone in Western Australia. All that we have in
exchange is this very brief Bill with poorly defined rights of traditional usage and
whatever decisions subsequently emerge from the State Supreme Court. It has been said
by the Premier, and he is obviously repeating what he has been told about his own native
title legislation, although he then says he does not accept it - that native title is based on
traditional law and custom and it can vary according to traditional law and custom.
The judges in the High Court gave various indications of what it might mean. it can
mean, and this is the judgment of some in the High Court decision, a title approaching
freehold in its comprehensiveness and strength. That is the point the Opposition is
making about the exchange; the native title contemplated not only in those other
jurisdictions I talked about, but also the Mabo decisions in one form at least - this is
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acknowledged implicitly in the Premier's legislation - can approach in its strength and
cc~nprehensiveness freehold title. Otherwise the Premier would not be worrying about
trying to eliminate it. In a sense, in doing that the Premier has given the lie to his own
observations.
Justice Brennan explained in the Mabo judgment that it can be proprietary, personal or
usufructuary, possessed by a community, a group or individual. The judgment said, and I
repeat, that the Murray Islanders were entitled as against the whole world to possession,
occupation, use and enjoyment of their land. Compared with that native title and with
even lesser versions on it contained in the High Court judgment, the Western Australian
Aboriginal people are being offered very little in exchange. That is where the Premier
will come into direct conflict with the Racial Discrimination Act. What is being offered
is no more than right to gather for sustenance or ceremonial purposes - that is, in so far as
one can track through this Bill and find out what those rights of traditional usage are.
The Government has already determined that the existence of rights of traditional usage
in relation to land does not create any proprietary rights in, on, above, or below the land.
Any suggestion that there is a right to land even in this exchange of right is wrong. That
is why the Australian Section of the International Commission of Jurists have said clearly
that in their view this is in breach of the Racial Discrimination Act and is totally contrary
to various international instruments to which Australia is signatory. That is not some plot
of the current Federal Government but instruments that go back a very long time. Mr
David Bite] speakcing for the Australian section of International Commission of Jurists
has spoken out strongly against this Bill. He says -

..its enactment would put Australia in breach of international instruments
guaranteeing basic human rights to which Australia was as party,

He goes on to say -

The international Convention on the Elimination of All Forms of Racial
Discrimination, to which Australia has been a party since 1975, prohibits racial
discrimination and upholds property rights.
The international Covenant on Civil and Political Rights (which Australia ratified
in 1980) guarantees equality before the law, equal protection of the law and
cultural and religious rights.

Mr Bitel continues -

Mr Bitel said that the Bill appeared to breach these international obligations. It
extinguishes native title wherever it may have existed in Western Australia and
purports to substitute stattory "rights of traditional usage" which are -

This I stress -

- virtually worthless. This is so because the substitute title is subordinate to all
other interests and the holders have no protection of law.

This point I will return to later in the debate on this clause; this Bill provides in other
clauses that even though it is quite clear this ight of traditional usage in its definition in
subparagraph (i) is inferior to native title, the Bill goes on in various provisions to make
it subordinate to all other interests and to all other holders, and there is no protection in
law. The Premnier might say that the Australian section of the International Commission
of Jurists is wrong on this point, but I am certain they have looked very carefully,
particularly at the extent to which this Bill is consistent with our international obligations
in the covenants we have signed and that they have particularly had a mind whether
Aboriginal people are being treated in a discriminatory fashion and having various rights
to property, particularly, and other rights removed by this Bill. It is fair to say that in
subclause (2) of this clause we come to what will ultimately be the basis of argument in
the courts. [t states -

Rights of traditional usage created by subsection (1)(b) in relation to land replace
the rights and entitlements that were incidents of the native title to that land
extinguished by subsection (1l)(a) and, unless this Act provides otherwise..
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This is the clause that basically puts down any residual rights that Aboriginal people may
have held, so they are not equal in any respect.
Mr KOBELKE: Clause 7 is clearly fundamental to this Bill and central to the whole
intent of what the Government is trying to do with this legislation. The heading to clause
7 states that native title is to be replaced by statutory rights of traditional usage. As
previous speakers have clearly outlined, it is really about taking away native title, and
what is to be put in its place is something of rather dubious quality. We find in this
clause an attempt by the Government to remove from Aboriginal people the right of
native title. Subclause (I)(a) reads -

any native title to land that existed immediately before that commencement is
extinguished.

The little word at the start is "any". That is something which has significance not only in
this clause but also beyond it. The word "any", as with many words in the English
language, has a range of meanings. It can mean the sense of all, in whatever quantity or
number, be it great or small. Another meaning would be "every", as in every case. It can
mean a great or unlimited number. In that sense one could say that all native title that
existed immediately prior to commencement is to be extinguished, and that would be one
way to read it correctly. The word "any" also has the sense of being a single one, as if
one might exist, and as might be used in the phrase, "I have not any." This is another
example of where we have the very tricky use of wording in this legislation.
I would like to make out the case that the other meaning of "any" is one that is also
intended by this clause, and it is not just by chance that the word "any" can mean "little,
if any", because when we look back to the long title of the Bill we see that it is "an Act to
confirm certain titles to land and extinguish other titles that may exist in relation to land",
and I stress the word "may". At the very outset of this Bill this Government is not saying
that native title exists, but that it may exist. Paragraph 4 of the preamble states -

If Aboriginal people are entitled to rights in relation to land which were not
granted by the Crown .-.

Again, it starts off "if" Aboriginal people are entitled to rights of native land. There is no
clear statement that right exists. This Bill brings into question the High Court's decision.
This clause says "any native tide to land", the "any" is all encompassing and has its
normal meaning, but it also has that very clear connotation that this whole Bill is saying,
"We do not recognise native title, but if it is to be recognised, this Bill will make sure it
has no effect in Western Australia-" That is clearly what this Government is about. It is
rejecting native title, and that has been a clear statement by Mr Bill Hassell, the President
of the State Liberal Party, who has given a lead on this issue, and that view has been
echoed by the Premier. The native title the High Court has recognised as existing for
Aboriginal people, not just since the 1992 decision but since the time of white settlement,
is something this Government will not recognise. It has taken this legislative action to try
to ensure that it cannot be recognised in this State. As the member for Kimberley
outlined in an earlier speech, this whole Bill reflects the immaturity of this Government,
because it treats the world as it would like it to be and not as it really is.
In trying to come to grips with the High Court's decision on native title, this Government
has really said, "This is too hard for us because it presents problems to Western Australia.
We do not have the ability or the leadership to get out there and tackle the problems.
How can we duck the issue?" This is what we come to in clause 7, where we find the
Government trying to run away from a very important decision handed down by the High
Court over a year ago. The Government thinks, "All we need to do is simply bury our
heads in the sand and say that it does not exist, and if by some chance it does exist, we
will just wipe it away." One cannot run away from things perceived as problems or fail
to acknowledge the just rights of Aboriginal people. It does not matter how tricky the
legislation or how clever the drafting might be, one cannot deny the fundamental truth
that lies in the High Court's decision on native title.
The Government is using clause 7 to try to avoid its responsibility. It says that native
title is extinguished and instead there is an entitlement to exercise rights of traditional

7453



usage. Speakers have clearly outlined that traditional usage is in no way a form of title.
It does not in any sense become a fair substitution for rights which come under native
ridle. Here we see a subterfuge, a shallow device, to try to get round the Commonwealth
legislation and the Constitution, which will strike down this Bill. It is a piece of trickery
and subterfuge, and I use that word quite deliberately, because a subterfuge is "an artifice
or an expedient employed to escape the force of an argument, to avoid unfavourable
consequences, hide something". That is a quote from the dictionary, and that is clearly
what we have in this Bill and particularly in clause 7.
A Government worth its salt would have faced up to the Mabo decision and would be
trying to guarantee the rights of all Western Australians. It would be trying to ensure that
the management of land in this State remains a State responsibility. While the
Government has been long on rhetoric in deploring that the Commonwealth legislation
will take it away, it is clearly the actions of this Government which are causing the
control of land tenure in this State to be, in pant, removed to the Commonwealth. From
the outset this Government has refused to recognise the High Court decision.
Mr Court: If that happens, it will be your responsibility.
Mr KOBELKE: The Premier continues with the rhetoric which has no substance to his
argument. Through the media he may for a while be able to hoodwink people. I have
always had the firm belief that the truth wins through. One can fool people for a while,
but he will not get away with it. The Premier is trying to pull the wool over the eyes of
the people of this State and Australia by indicating that somehow the Commonwealth
Government will take over State rights in respect of land tenure and that he is the
defender of that State right. The opposite is the truth. The Premier and this Government,
by their refusal to recognise native title, have driven the Commonwealth to assuming
responsibility, in pant, for land tenure in this State. It is something this Government will
not escape. By its inability to confront this issue it is compounding the problems.
It is obvious from clause 7 that this Government could not face up to the hard decisions.
It could not see that native title was not only unavoidable, but also absolutely necessary if
justice is to be done in this country. The Government could not address this issue by
ensuring that native title was put in place and reinforced and, at the same time,
maintaining the validity of other titles and ensuring that the proper functioning of this
State's system of land management continues. All the Government could do is look to
the negative side of that decision; that is, the difficulties it raises for the vested interests
in Western Australia. The Government believes it can fix the difficulties and costs
incurred for the majority of people in this State who own land by wiping out the rights of
the minority. That is not the way in which democracies function. They function by the
rule of the majority. But they do not function when the rule of the majority is used to
take away the fundamental rights of a minority, and that is what is inherent in clause 7. It
is easier to look after the interests of the majority by simply quashing the rights of a
minority group.
By taking this approach the Government is putting this State in a no win position. The
Government may think that there will be some political advantage gained from this Bill,
but the State will suffer because of it. The bully boy approach may work at times. We
all know that when it comes to the workings of the law, justice is not always done.
Sometimes people do not have the ability to present their case in the courts simply
because they do not have the wherewithal to enforce their rights. Therefore, people get
away with things that seem to be unjust and that is exactly what the Government is
hoping for in this case.
The best legal opinion in the country would clearly show that this Bill is highly unlikely
to stand up in a court of law. This Government thinks it can bludgeon the
Commonwealth Government into lying down and rolling over so that this legislation can
be put into effect. However, it is overlooking the fact that there are international
covenants and the people whom this Government seek to subjugate by taking away their
rights will have access to the legal system and will not take this legislation lying down.
At the end of the day the bully boy approach adopted by this Government will not work.
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The Commonwealth Government's native tide legislation includes two fundamental
clauses which will create a problem for this legislation. Clause 9 states, "Native title is
recognised, and protected, in accordance with this Act", and clause 10 states, "Native title
is not able to be extinguished contrary to the Act". In whatever farm the Commonwealth
legislation is enacted these clauses will be the key principles in it. Therefore, clause 7 of
this Bill will be to no effect, It will not be possible for this State to take away the rights
of native title at common law and put in place some inferior suggested right of traditional
usage.
The last line of clause 7 suggests that traditional usage is equivalent to the extent of the
rights and entitlements they replace. That is a tricky set of words which attempts to hide
the real intent of this legislation. A right is of value only so far as it is enforceable. The
rest of the legislation sets about to try to ensure that Aboriginal people cannot enforce a
right anywhere near equivalent to what they would have under native title. The
Government has introduced a crafty piece of legislation and this clause will have an
absolutely brutal effect. People will not be conned by the use of the words, 'traditional
usage".
Mrs HENDERSON: This clause is the very essence of the legislation. Undoubtedly, it is
the most significant clause we will debate. I come back to the comments the Premier
made in response to remarks made by members opposite about the key elements of this
legislation. It seeks to extinguish native tide and replace it by another bundle of rights
described as traditional usage. The Premier said that he believed it would not offend the
Racial Discrimination Act because these two sets of rights were equivalent. The last line
of this clause expressly states that the rights shall be equivalent.
The Opposition believes for several reasons that the High Court will find this clause does
offend the Racial Discrimination Act and I would like the Premier to respond to my
comments. Firstly, the international convention, to which Australia is a signatory and
which is the backbone of the Racial Discrimination -Act, states that no-one shall be
arbitrarily deprived of his property. Clause 7 of this Bill arbitrarily deprives a certain
group of people of their native title and replaces it by another bundle of rights described
as traditional usage.
Mr Court: Which happen to be the same.
Mrs HENDERSON: The point I am making is that there is no choice.
The main reason that this clause will offend the Racial Discrimination Act is that the
arbitrary taking away of native title and replacing it with this new bundle of rights, which
are limited in this Bill, is purely on the basis of race.
Mr Court: How is the Federal Government getting round the RDA?
Mrs HENDERSON: It is not seeking to take away the native title which has just been
recognised by the High Coont.
Mr Court: it is just ignoring it.

Mrs HENDERSON: No, it is not. It is not saying to Aboriginal people in this country,
"Here is a right that has just been recognised by the High Court, and we are now going to
extinguish that." The Federal Government is not saying to a particular race of people that
it will take away only their title - no-one else's title - based on race, and exchange it for
another form of right which it will describe in its Bill as equivalent. Anyone with half a
brain able to read this Bill would see that it is not equivalent by any stretch of the
imagination. I remind the Premier that that is the essence of this argument. The tidle is
arbitrarily taken away. It is not that the Aboriginal people have the right under clause 7
to seek to exchange should they decide that this traditional usage is somehow superior or
equivalent to native title. They are not given that choice. They are just told that their
native tidle, recently recognised, is now totally extinguished and that they shall have this
other form - traditional usage - in place of it.
One of the key factors about native title is that people are able to surrender it. They can
surrender it to the Crown and they can receive in exchange freehold grants of land. As
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the Premier would know, this has been the pattern in many ocher countries. In Canada
and elsewhere people who have enjoyed and have established a claim to native title have
surrendered it, and in return have been given a piece of land in freehold title. They can
then use chat freehold title: They can mortgage it, lease it, build commercial
developments on it, or do whatever they like as other Citizens can. However, the key
point is that they are able to use their native title, which is their propriecorial right to a
form of title, surrender that back to the Crown and obtain something they believe to be of
equivalent value. This clause robs people of the opportunity to go to the Government and
surrender their newly found bundle of rights, which are not clearly defined and which
will vary according to the group of people; namely, where they live and their traditional
customs and laws. They must establish their bundle of rights - what their native title
extends to, and what it consists of. Once they have done that they can then, if they
choose, surrender that to the Crown in exchange for other things. All of those rights and
choices that the High Court decision gave them are extinguished by this clause. They are
robbed of the very thing the High Court has recognised and has drawn to our attention as
having existed for at least the past 200 years, but probably for 40 000 years plus 200
years. That is where I have absolutely no doubt that this Bill will be found to offend the
Racial Discrimination Act. It cakes away a title of a particular racially based group of
people and replaces it with another set of rights which people here have described as a
licence; however, it is clearly an inferior set of rights. Even though the Premier has
pointed repeatedly to the final lines on the page which describe it as equivalent, I have no
doubt that when the courts are asked to interpret this legislation those words will be
considered in their context - the whole Bill.
One need only read the whole Bill and relate it to traditional usage as described under the
Land Act and elsewhere to know - it is crystal clear - that those rights are far inferior to
the native title as described so eloquently by the High Court in its detailed decision. The
tragedy is that this opportunity comes to us late in the piece. It will be welcomed not
only by Aboriginal people but also by those progressive mining companies and others
which operate around the globe. Many of the same companies which have interests here
also have interests elsewhere. They are used to this idea of native title and to the notion
of negotiating.
Mr Court: Such as BlHP?
Mrs HENDERSON: The Premier knows that BHIP is not one of the companies about
which I ant talking. It has not yet had to negotiate native title as far as I am aware.
Mr Court: BH.P operates in nearly every country in the world - South America,
throughout Asia, the United States and Europe.
Mrs HENDERSON: I said that as far as I am aware BlHP has not been in a position of
negotiating with groups of people who have enjoyed native title. However, other
companies which operate in this State have. They have not been supportive of the
Premier's position because they have seen the opportunities that were provided in Canada
and the United States, and elsewhere, for native title to be surrendered in return for a
certainty of freehold title over limited areas of land, worked out in terms of value by
comparison with fth native claim that is defined by the court. That provides certainty.
surety and a sense of justice to everybody. That is what has occurred in those countries.
Those large companies have no difficulty dealing with that elsewhere. They will not
welcome the opportunity in Australia to have a protracted legal dispute over the Western
Australian legislation versus the Commonwealth legislation. They must be able to see as
clearly as other citizens in this State that although the Premier constantly trumpets about
the rights of Western Australians, he is really on about the rights of the Liberal Party.
The rights of Western Australia are not advanced by protracted legal arguments relating
to the Commonwealth legislation vis-a-vis State legislation and the power to extinguish
native title, and still be consistent with the Racial Discrimination Act. People wilt see
that, although it may take 10 years to become evident. I hope that those in the
community who take the trouble to listen to the issues and gradually grow in
understanding of the issues will realise what a hollow trumpeting noise is emanating
from this Premier as he beats the drum of the Stare's rights.
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Those international companies will not support the Premier because they will find a
greater certainty in operating in other States; less litigation and less confrontation and
hostility with Aboriginal people because their rights will be defined. One of the featurs
of the Federal legislation, for example, is that native title can allow for things such as
easements across it, and the construction of pipelines and roads without in any way
impairing the native title. It may be a temporary structure which is assented to by those
who hold the native tidle, and when the structure is no longer necessary the native ride
continues unabated. Those are exacdly the 5Qrts of issues which are not reconciled by this
so-called traditional usage Bill; an inferior bundle of rights to collect and gather over
land, to perhaps conduct ceremonies, or to forage. Those sans of rights cannot be
affected by those who wish to seek an easement because they are so inferior. Further in
the Bill it is clearly outlined in relation to other Acts of the Parliament what exactly they
constitute. The parent Acts clearly indicate how inferior they are. The Aboriginal people
of this State have not been duped; that is clear. However, it is unfortunate that others in
the community have, It is hardly surprising in some ways that others have not yet
grasped exactly what this legislation is seeking to do. It is not seeking to advance the
rights of this State against an aggressive Commonwealth Government; it is seeking to
ensure that this issue goes on and on. The Premier has obviously been given advice, I
cannot think from where -

Mr Court: Bill H-assell!
Mrs HENDERSON: I was thinking more of the Premier's father. He has been given
advice that there is no better political drum to beat than that of State rights. That will
always get him back in here. He should not worry; he should just keep beating that
drum. People will not understand the issues; they will just think he is standing up for the
rights of the State. The Premier will be shown to be wrong over this issue. It is too close
to the hearts and minds of most ordinary people, and most Western Australians are
decent people who want reasonable and decent opportunities for Aboriginal people.
Western Australians want reconciliation, justice and the wrongs of the past to be righted,
and they will never support extinguishing native title less than one year after it was
clearly recognised by the High Court.
Dr WATSON: I also raise my voice against clause 7. People must understand that
native tidle exists. It has been recognised, and it should be preserved and treasured.
Perhaps we could look at an example of a group of people whom I have come to know
very well in the past two years and with whom I still have some contact - the people who
live in the western desert of Western Australia, on land that extends from the Rudall
River, Lake Disappointment and Lake Auld. They have made a formal claim to native
title, a claim that, according to this Bill - if it is passed - on the day of Royal assent could
be wiped out. All they will be left with is a bundle of statutory rights which will enable
them to keep using the land as they have seen fit to do for many thousands of years. I
remind members that the last people who came out of the western desert did so only 30
years ago. Teddy Biljabu, who has been the Chairman of the Aboriginal Corporation, on
two occasions took me to the rock hole where the missionaries from Jigalong collected
him, his mother and about 10 members of his family.
If any group in Western Australia should have native title recognised, it is hard to see that
it would not be chat group. Members of that group have continued a traditional lifestyle
in the western desen. I have been very privileged to meet those people at Parngurr on
three occasions, and also to meet with them here. The meetings were not always cordial,
although we always came to some agreement at the end of each of them. I worked very
hard for them.
One of my greatest privileges was to attend a women's law and business meeting at
Billiluna which was attended by many of the women from the western desert. Although I
pledged not to talk about some aspects of that meeting, it is okay for me to tell this House
that the women who attended that meeting, who have kept alive the law, the ceremony
and the dance, use a song line that extends from Yalata near Maralinga. in South
Australia, into the Northern Territory, through a community that we know now as
Kintore and across to Broome, Many of the women who keep that law live in the
western desert communities.
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Mr Pendal:- That is a very good point; but how will that be disturbed by this Bill?
Dr WATSON: If any group of people should have native title, it is that group.
Mr Pendal: It has nothing to do with what this Bill deals with.
Dr WATSON: It has everything to do with it because on the day of Royal assent -
Mr Count: All of those rights will now be enshrined in the law under this legislation.
You cannot understand it.
Several members interjected.
The DEPUTY CHAIRMAN (Mr Ainsworth): Order!
Dr WATSON: The Government does not understand that their ridle disappears, and this
is the focal point of disagreement.
Mr Court: This is enshrined in the legislation. You are still trying to work out how the
coalition could do it.
Several members interjected.
The DEPUTY CHAIRMAN: Order!
Dr WATSON: As far back as 1976 or 1977 a conservative Government proclaimed a
national park in that area of the western desert. IHow was it done? Some straight lines
were drawn on a map with no consultation with the people who lived there and the very
clear message that those people gave to me when the Labor Party was in Government
was, "We don't care a stuff about the lines on the map being a national park; this is OUr
land; this is our country; it always was, and it always will be." That is what the
Government must understand. Those people carry their spirituality and tradition with
them regardless of whether areas have been defined by lines on a map. That is a thing
that members opposite fail to understand. How on 1 January or 8 December or whatever
date of assent will Government members be able to hold up their heads when they say to
those people, "You had native title; sorry, now, you have this bundle of traditional rights,
rights of usage." I will tell members what it means: The quickest trip to the High Count.
How can Government members talk about the need for certainty and produce a Bill that,
with breathtaking vulgarity - as one of my colleagues said - wipes away native title
recently recognised by the High Court. We find it very difficult to come to terms with
that as an intellectual concept. It cannot be done.
Mr Court: Forget the bags; think about the substance, and then you will understand what
the Bill is all about.
Dr WATSON: I understand it only too well. Those people in every other group who
hold native tidle - it exists and I argued in my speech in the second reading debate that we
should seek to disprove that title, rather than people having to prove it -

Mr Court: Then you will support our legislation because we enshrine it in the law.
Dr WATSON: I do not.
Several members interjected.
Dr WATSON: Our lack of support is to our shame in this year - the International Year of
the World's Indigenous People; the third year of the Council for Aboriginal
Reconciliation; and the second year of the High Court's decision. How can we continue
the dispossession of Aboriginal people? Not only people in Australia, but also those
from organisations all over the World concerned with the well being of indigenous
people, from Geneva, United States, South America. politicians of all persuasions -

Mr Pendal: All stirred up by you.
Dr WATSON: Church members of all persuasions -

Mr Pendal: All stirred up by you.
Dr WATSON: Why does the member think I am standing here? I joined the Labor Party
because I believe in justice. That is why we are here today. This clause, which is at the
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base of this Bill, is not to protect Aboriginal title nor even Aboriginal traditional usage; it
is all to do with land management, resource management, access for miners and
developers; and with the fact chat traditional use is subordinate to every other title, every
other use. I say to the Premier: It disgusts me.
Mr THOMAS: The Leader of the Opposition summed up the situation earlier when she
said that this Bill is seeking to replace what has been found to be a common law right
with a statutory right. The phrase she used was that it was a very poor exchange rate. If
she did not use that terminology, it is what I would use, because that is precisely what it
is. The member for Kenwick spoke movingly about the reason that it is important that
native title be recognised in this Stare and provide the basis, at least in part, for future
relations between Aboriginal people and other Australians. In examining why it is a poor
exchange rate, we need to look at what is involved in the Mabo decision and in this Bill
and at how this clause seeks to make that exchange. I was not in the Chamber yesterday
to hear the speech by the member for Albany during the second reading debate, but I
think he spoke about Australia being conquered by European settlers -

Mr Prince: I said it was settled; and there is a great difference in law between settlement,
conquest and cession.
Mr THOMAS: Australia was settled in such a way that the original inhabitants were not
asked. Their land was seized. That process began in the east in 1788, and on this coast
in 1826 and 1829, and has continued ever since. Essentially, the Mabo decision said that
the titles which were created as a consequence of that historic process are valid, but that
the original inhabitants of areas which have not yet been appropriated - and there are
some - and which they have occupied continuously should be able to hold the tidle which
derives from that historic and original possession, and that title should be recognised in
our law. No more should people be able to wander in and appropriate the land of other
people without due process and without regard to the rights of those people as Australian
citizens. I remember that the member for Whitford said in his maiden speech that he was
proud to be a subject of Her Majesty the Queen. Our British legal system recognises the
rights of all of Her Majesty's subjects, and some of Her Majesty's subjects are the
original inhabitants of this country. When Western Australia was granted responsible
government in 1890, the imperial Government was reluctant to grant the colonial
Government, which became the State Government, the power to make laws for
Aboriginal people because it did not trust them; it thought they were selfish land grabbers
and would probably grab the resources of the Stare without regard for the benefit of
Aboriginal people. Unfortunately, it was proved correct.
Mr Court: They let a few of you through!
Mr THOMAS: We have here a classic example in the Premier of this State! The
imperial Government should perhaps have reserved that power, and it would have been
interesting to see what might have happened. Ultimately, that power was assumed by the
Commonwealth Government. We will find that this Bill will be consigned by the High
Court to the trash bin, and this debate will prove to have been a fruitless exercise.
In this State, we are seeking essentially to continue that process which is almost complete
anyway. The extent to which Aboriginal people can benefit from the recognition of
native title is limited because, for the most part, the damage has been done. Although we
would right the wrongs of history in the sense that the Australian legal system and this
Parliament would recognise that native title exists and that the doctrine of terra nullius is
no longer alive, we would not right the wrong in the sense of undoing the injustice which
has been perpetrated against most Aboriginal people for the last one and a half centuries.
One cannot unscramble an egg; it is too late. To the extent that we have an opportunity
to right the wrongs of the past, we should do it; but this Bill is seeking to prevent that.
I said earlier that it is a poor exchange rate to go from the common law right of native
title to the statutory right of traditional usage. Yesterday, when we debated the
definitions clause, I asked the Premier whether it would be possible to define more
explicitly the rights which people who enjoy traditional usage would be able to exercise.
The Premier told me that I did not understand it and that it would have to be decided by
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the court. Clause 7(2) provides that the rights which are able to be exercised by people
who enjoy native title will be able to be exercised by people who will benefit from the
statutory right of traditional usage. However, that is comparing two unlike propositions.
It is replacing a common law right with a statutory right. I believe that when we are
creating a statutory right, we should be as clear as we can. We should not just invoke
part of some other right which would then have to be defined subsequently by a court,
but should enumerate, as far as we can, what are those rights so that the people who will
benefit from them will know what they are.
We should seek to remove uncertainty, which is one of the catchphrases used by the
Premier in this debate. However, that is not what is being done. We have vague
references to rights to forage and to sustenance, and I think to ceremonial purposes, but
there is little indication of what that will mean for the people who have access to that
land. I understand that to define the areas of land would probably involve some judicial
process, because clearly it is beyond legislation to demarcate the areas of land; they
would have to be defined in practice as people seek to enjoy those benefits, and perhaps
as others seek to compete with them for the enjoyment of those benefits. However, I do
not believe it is necessary to leave to the judiciary the actual prescribing of the rights or
usages in which people might be able to engage as pant of traditional usage. If we were
to have this poor exchange rate, it would be beneficial to make explicit the rights which
people will be able to enjoy. We should be able to say that people would be able to enjoy
hunting rights using technology and means which are consistent with their modern
lifestyles and that they will be able to occupy the land and construct dwellings on the
land in a way which is consistent with their aspirations and the lifestyles which they
enjoy today.
Mr Court: So you support our legislation?
Mr THOMAS: No; I do nor support this legislation at all. I do not know whether the
Premier listened to what I said. I endorsed the statements made by the Leader of the
Opposition and my colleagues.
Mr Court: You have just endorsed our legislation, because we have retained all those
rights.
Mr TH-OMAS: I am saying that if we were to remove a common law title and replace it
with a statutory licence, we could at least -

Mr Court: It is not a licence. Is a statutory right stronger than a common law right?
Mr THOMAS: Not in this case.
Mr Court: It always overrides a common law right.
Mr THOMAS: In that sense it does, but if I had a choice -

Mr Court: You cannot have it both ways.
Mr THOMAS: I can have it both ways.
(Leave granted for speech to be continued.]

Progress
Progress reported and leave given to sit again at a later stage of the sitting, on motion by
Mr Court (Premier).
[Continued on next page.]

Sitting suspended from 1.00 to 2.00 pm
[Questions without notice taken.]

INDUSTRIAL RELATIONS AMENDMENT BILL
Returned

Bill returned from the Council with amendments.
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LAND (TITLES AND TRADITIONAL USAGE) BILL
Committee

Resumed from an earlier stage of the sitting. The Chairman of Committees (MrT
Strickland) in the Chair, Mr Court (Premier) in charge of the Bill.
Clause 7: Native title replaced by statutory rights of traditional usage -
Progress was reported after the clause had been partly considered.
MrT THOMAS: When I was about to wind up my observations before we suspended for
lunch, there were some inane comments from members opposite that I should be aware
of the fact that a statutory right was much more powerful than a common law right and
why was I in any sense being critical of this Bill which replaced common law rights to
native title with statutory rights to traditional usage. That is a factual statement by the
members opposite but, of course, there can be a very limited statutory right and an
extensive common law right, and the convense can be the case. This means that a Statute
replacing common law does not necessarily bestow greater benefit on the person to
whom it relates.
When I left the Chamber today to drive to an appointment, I was quite moved to hear
announced on the radio that an accommodation had been reached between the
Government and the African National Congress in South Africa, who have agreed a
constitution under which elections will take place next year. I thought it fitting that while
we here are debating something which will take away the most basic rights, which have
been recognised throughout most of the former British colonies, in South Africa, where
the most protracted problems of all have taken place, it appears that an accommodation
has been reached between the European settlers and the original inhabitants of that
country. It is a pity that we are debating legislation here which in a very mean way is
going to take away native title for the indigenous people of this State. This is a mean-
minded Bill without grace. It is quite possible for the majority in this country to
accommodate the indigenous people within the framework of native title with good
grace, without threatening the very substantial economic interests in this country to any
significant extent. It would be possible for those economic interests to negotiate and
come to an accommodation which would no doubt meet their interests and the interests of
the indigenous people, who should be able to enjoy the native title which the High Court
has found is justly theirs. As I say, this Bill is very mean and without grace, and this
particular clause is the clause which gives greatest effect to that.
Mr GRAHAM: As other speakers have pointed out, clause 7 of the Bill has a number of
functions, the major one being to extinguish native title as the first step and as the second
step to replace it with some traditional rights. I say, "some traditional rights" because the
public misconception about this Bill is that it replaces it with all traditional rights.
Clearly that is not the case. The High Court decision pointed out that our common law
rights now include the right to native title. It is not a case of inventing it or creating it,
but the High Court commented on the fact that the title exists, although it has been
unrecognised in the past. It exists at law, and the law of Australia is now taking into
account the fact that native title is one of the considerations and factors that must be dealt
with when dealing with title to land. I will not go through the High Court's decision in
detail, as other speakers have done that, but essentially tree demands were placed on a
group of Aboriginal people if they wanted to claim that title currently existed: Pinst, they
had to show continuity of association with the land they claimed; secondly, they had to
remain as an identifiable community; and, thirdly, they had still to practise the laws and
customs of the land, of the area and of the people.
The first time I spoke in this Parliament I raised the question of the Martu Aborigines in
the Pilbara. region of Western Australia. I pointed out their connection with the land,
their claim to land, and that in my view it would be a tragedy were those people not
granted that land in some form that allowed them to maintain their lifestyle and to avoid
some of the traps that had been placed in the way of Aboriginal people in the north west
and, frankly, to avoid some of the influences that had been placed in front of those
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people. However, I did not express a paternalistic view that it would be good for them to
have the land so that they could hop out of our way. The view was expressed rationally
on their exercising their rights as human beings to their land. It is that land and that
claim that this clause seeks to remove. If passed through this Parliament the clause, to all
intents and purposes - apart from some constitutional questions that it raises - will
remove that claim. I will come to those issues in a minute.
The Premier, in dealing with some of the other Opposition speakers on this matter, has
interjected and said chat they do not understand the Bill or the concept of traditional
rights. He poses the question regularly by way of interjection: "Don't you know that
Statute law overrides common law?" It is a legitimate question because Statute law does
override common law; there can be no doubt about that. The High Court made exactly
that point. However, in his rhetoric and in public debate on this pant of the Bill the
Premier is attempting to confuse the public of Western Australia by saying, "Here is a
right called native title, which I am going to take off you. I grant back to you another
right called traditional rights. It is Statute law, therefore, it is stronger." That is not a bad
line to run publicly. It is less than accurate, but it is interesting. It makes an assumption
that the two rights - common law and Statute rights - are equal and interchangeable.
They are not. The Premier confuses personally and in his legislation the clear difference
between ownership and use. It is a combination of those two factors that native title
seeks to address. It is the combination of ownership and use that the High Court
envisaged in the Mabo decision. In this legislation it is only the use of the land that is
envisaged, not the ownership.
Along the way in this debate the Premier has sought to excite Western Australia to the
black peril coming down that will take away their backyards. That argument is clearly
refuted. The Premier has sought to raise the ugly spectre of diminishing business
confidence, a drying up of investment dollars, and a restriction in exploration work in
Western Australia as the need to take this sort of action. At question time today what did
we find? As I pointed out in debate on the Budget, after months of this Premier, when he
was Leader of the Opposition, saying that Western Australia was in diabolical trouble
because of the Labor Government, he now finds himself in Government and he receives
all the reports indicating that Western Australia is not in diabolical trouble.
Mr Court: It has all turned around.
Mr GRAHAM: The Premier even has the decency to say it with a smile on his face. He
had to bring down a Budget that supported the view that I put in the Budget debate.
The CHAIRMAN: Order! The member may not have been in the Chamber when I
indicated that during the Committee stage of this Bill members must address themselves
to the question before the Chair, which is that this clause stand as printed. Members must
remain relevant. I also indicated to members that we could allow a little flexibility and
permit people to build an argument; however, the time must come when the clause must
be addressed.
Mr GRAHAM: I am happy to do that. I do not want to canvass your ruling, Mr
Chairman, or have fights with the Speaker or Chairmen; however, I make the point that I
am responding to interjections across the Chamber from the Premier on this clause this
afternoon, albeit to other speakers. I am not actually breaking new ground.
Mr Court: I will keep quiet from now on.
Mr GRAHAM: What a pleasure that will be.
An economic argument underpins this Bill, and this clause in particular, which is not
supported by the evidence. At question time today we saw the ultimate turnaround where
the same Premier had to outline that in fact Western Australia has the highest level of
investor confidence. I am not sure what that says about the clause.
Mr Court: It says a lot about the Government.
Mr GRAHAM: All it says is that the Government has matched the levels of confidence
that existed in 1989. That is what the Premier said in answer to his question. Clause 7
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removes that native title right from people. I have a question for the Premier about the
clause which I hope he will answer in the debate. I hope you will bear with me, Mr
Chairman, but I must go into some of the public rhetoric in order to put the question. The
Premier has successfully turned this matter into a State rights argument in the public
arena. That argument is nonsense. The Premier said during question time that it was
treacherous for members on this side of the Chamber to support the Federal position.
That is an extraordinary and heavy allegation, if true.
Mr Nicholls: It is dead right.
Mr GRAHAM: The member for Mandurah agrees that it is treacherous for the
Opposition to support Keating's Bill. The difference between the two Bills is clear in
this clause. It is particularly clear when one considers clause 7, which extinguishes
native title. Clause 10 of the Federal Bill states that native title is not able to be
extinguished, contrary to this Bill. A dispute exists between the Federal and State
legislation. Where does one go to find out how to deal with a dispute between the States
and the Federal Government? One goes to the Australian Constitution - the Federation of
States that the Premier supports so strongly, in which we were willing participants.
Section 109 of the Constitution states -

When a law of a State is inconsistent with a law of the Commonwealth, the latter
shall prevail, and the former shall, to the extent of the inconsistency, be invalid.

It is not treachery to Support the Federal Government's position on Mabo nor the rights of
Aboriginal people to their native title. It is in fact in accord with the Constitution of this
country. This legislation will fail, in both application and the courts, on that ground and
others, but primarily on that ground.
Mr Osborne: Do you write High Court judgments?
Mr GRAHAM: No, I do not write High Court judgments in my spare time, but I read
them, and that is what some members opposite should do.
In preparing my speech on Mabo, I thought about what course I should follow, because
not only in this place but also in my electorate I am renowned as someone who supports
strongly the mining industry. I will not go through my travels, but in a large number of
countries in the world, the same mining industry that operates in Western Australia,
primarily in the Pilbara, negotiates with the traditional landowners and the people who
have rights to land.
The CHAIRMAN: Order! Let us address the clause.
Mr GRAHAM: I am, because this clause will extinguish the tide of Aboriginal people;
and, without that tidle, Aboriginal people have no right to negotiate. This clause will
replace that title with limited traditional usage rights. Those traditional rights are defined
in parts of the Bill, but they will not be able to be exercised in the same fashion as native
title would. If, for example, the Mardu Aborigines were granted traditional rights to their
land under this clause, would they will be able to exercise all of the rights which they
exercise now, or all of the ights which they exercised 200 years ago, or would it be
according to the strict definition that is contained in the Bill? I suggest it means the strict
definition that is contained in the Bill.
The balancing of rights is difficult at the best of times. It becomes more difficult when it
deals with a concept. The concept of native title is a fact. This clause seeks to remove
that fact. It will not stand the test of time in either application or the courts.
Mr COURT: Members opposite have said that this clause is the crunch clause of this
Bill. it is certainly an important part of this Bill. However, members opposite fail to
accept that the statutory rights that will be given in this clause are equivalent in extent to
the rights and entitlements which they will replace. Members opposite tried to say that is
not the case. Yesterday, the member for Victoria Park asked what rights of traditional
usage will Aboriginal people receive in addition to those which exist already? The
member referred to section 106(2) of the Land Act. The member knows that pastoral
leases will not be affected. Native title and the rights of traditional usage go much
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further than the limited rights that apply to pastoral leases. The rights of traditional usage
apply generally to all Crown land, and they go much further than the existing statutory
rights. The Opposition knows that.
Mr D.L. Smith: They are not equivalent to native title.
Mr COURT: That is where the Opposition is wrong. Whatever are those rights, they
will become statutory rights under this legislation. Members opposite just cannot accept
that. The member knows only too well that the High Court's ruling was about bringing
together a bundle of traditional usage rights and putting on it a tag or label. Members
opposite should get rid of their hang-up about the tag or label and start to talk about the
substance of that decision, because if they want to take the position that what is said in
this Bill will not happen -

Mr Graham: You have just refuted the argument that I put about trading equal for
unequal. Explain your perspective of it with regard to clause 23, because while your
rhetoric may match clause 7, clause 23 turns off the lights.
Mr COURT: What does the member mean?
Mr Graham: You are saying that you will give Aboriginal people all of these rights,
unless the Bill prescribes otherwise, and in clause 7 that is probably right, but clause 23
will take that away from them in every way, shape and form.
Mr COURT: Let me finish this explanation, and I will come back to that. The traditional
usage rights can include the right to exclude others, the right to occupy in certain
circumstances, the right of transit, the right to hunt and to gather, and the right to conduct
ceremonies - and members opposite know that a statutory right is better than a common
law right -

Mr D.L. Smith: Neither is better than the other.
Mr COURT: I am not a lawyer, but I am told that a statutory right always overrides a
common law right.
Rights of succession will be determined in accordance with Aboriginal traditions, and so
too will the ight of traditional usage. The right of traditional usage must be exercised in
accordance with the Bill. The Bill regulates the rights of traditional usage in the same
way that the High Court principles on Mabo regulate native title.
Mr Graham: How? Compare your Bill and the High Court decision.
Mr COURT: They are exactly the same. In that case, the rights are determined by a
court; the same will apply in this Bill. Clause 9 makes it clear that the rights will pass on
to succeeding members of the group in accordance with their traditions. Therefore, so
long as members of the group maintain their traditional connection with the land, the
rights are ongoing. If clause 7 affects the impairment or extinguishment of those rights,
then compensation shall be paid under clause 22. 1 know members opposite are keen to
say that a difference exists between the two. Members opposite have quoted in some
detail the Federal legislation.
Dr Lawrence: I do not think anybody has -

Mr COURT: Three of the Opposition speakers went through and quoted clause numbers
in the Federal Bill and said that the clauses allowed certain things to happen.
Dr Lawrence: It is a secondary part of the discussion.
Mr COURT: Has the Leader of the Opposition had the time to analyse the Federal
legislation?
Dr Lawrence: On most of the key principles, yes. Most of it is closely in line with the
original proposal as outlined, so we have a pretty good idea. However, we are debating
this Bill.
Mr COURT: Does the Opposition have a view on what the Federal legislation could do
in land management in this State?
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Dr Lawrence: I have formed a view about your legislation, which we are debating here.
Do not distract the Parliament from this Bill.
Mr COURT: Members opposite cannot cell us about the differences between the Stare
and Federal legislation; in ocher words, members opposite have not formed a view.
The member for Pilbara asked a question regarding clause 23. This provides for the
rights of traditional usage, which may be extinguished in the same way as the High Court
said native title can be extinguished There 'fore, there is no difference in the processes.
That is the only point on which members opposite can hang their opposition to this
legislation; they can say only chat we are creating a statutory right which is not the same
as that within native title. However, the legislation spells out specifically chat traditional
usage rights "are equivalent in extent to the rights and entitlements that they replace".
We end up with a different process in doing what the Federal legislation will do. We
have said that the proposed Federal syscem is impractical. I am sure che member for
Pilbara would have listened carefully to the comments made by the head of BHP, as that
is a company he regards as a great and strong employer in his electorate. I am sure the
member has tremendous respect far chat company.
Mr Graham: All in all, yes, but I would rather you did not put words in my mouth.
Mr COURT: I know the member has respect for that company. We must listen when a
company like that - one of Australia's largest, which deals with countries all over the
world - says that the Prime Minister has got it wrong.
Mr Graham: Therefore, you must endorse Mr Prescott's view about your view of
industrial relations. He made similar comments about your legislation in that area.
The CHAIRMAN: Order! A difficulty of the Chair - this is the third time I mention
this - is chat it must allow flexibility for people to develop arguments and some
reasonable opportunity to respond to points raised. Members ame wandering away from
clause 7. 1 bring this to the attention of all members. The Chair can tighten up this
aspect of the debate, but it is its desire to provide greater opportunity for debate. I
remind members again that we are dealing with clause 7 in Committee.
Mr COURT: I have answered the questions regarding succession and other issues.
Obviously, we will not have acceptance from the Opposition of how this legislation will
work. That is a pity because it is a very positive step forward in a delicate and difficult
area. It appears that members Opposite have made up their minds that they will reject this
legislation and push Mr Keacing's - that is their decision.
Mr McGJNTY: I take the Premier up on what was an inadequate response regarding the
equivalent nature of native title and rights of traditional usage. The Bill provides that the
rights of traditional usage "unless this Act provides otherwise, are equivalent in extent to
the rights and entitlements chat they replace". They replace native title. The Premier has
not addressed the extent that the legislation "provides otherwise". I refer to four specific
areas in which the rights of specific usage are inferior to native tide.
First, I made a point last night, which the Premier did not seem to acknowledge, that
rights of traditional usage are subordinate to every other title. Therefore, the legislation
will guarantee that the rights enjoyed by Aboriginal people under traditional usage are
inferior to those enjoyed under native title. I cannot put it any simpler than that. As a
number of speakers have said today, native title is good against the whole world, but the
rights to traditional usage will be subordinate to every other interest in the entire world.
Therefore, it cannot be said that the rights are equivalent.
Mr Court: The situation is exactly the same as with native tidle.
Mr McGINTY: No, it is not.
Mr Court: It is the same as applies to native title.
Mr McGINTY: With respect, the Premier is wrong. Native tidle is good against the
world as it is not subordinate to every other interest In land. However, this Bill makes
rights of traditional usage subordinate to every other land interest. The Premier is wrong
in his understanding of that concept. If his understanding is wrong, the Bill is flawed.
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The second specific case in which the right of traditional usage is inferior to native title is
that native title is enforceable in a court of law against the Stare, and char does not apply
with the right of traditional usage. Therefore, the Premier cannot say that the right of
traditional usage is the equivalent of that of native title. The rights of traditional usage
are simply unenforceable against the State. That is the major, and perhaps sole, area in
which chose rights arise.
The third issue is that rights of traditional usage are subject to the Minister overriding
grants to others, and that is not the case with native title. The legislation expressly allows
the Minister to be involved in making grants of land, and that cannot be done with native
title. The fourth issue is that a holder of native title to land has a right to object to the
Warden's Court about the granting of a mining tenement over that person's land. This
legislation expressly rules that out by indicating that the Warden's Court will not be able
to consider such a matter, and thus it debases those rights.
They are just four examples of where what is being given by this legislation is inferior to
what is already possessed by Aboriginal people in this State. One cannot sustain an
argument that there is equivalence. The Premier's own legislation very much envisages
exactly that being the case, because he envisages that the rights and entitlements are the
equivalent of native title except to the extent where the Act provides otherwise. The Act
then provides a total subordination of Aboriginal traditional usage rights to every other
interest in the land. As the Premier said in his speech a few minutes ago, that was what
the Opposition was hanging its hat on. That is right. I think I have just demonstrated that
there is no equation, equality or comparability between the rights which will flow to a
group of Aboriginal people under native title and that which will flow to a group of
Aboriginal people under this legislation via the heading of traditional usage rights.
It has been clearly established that Aboriginal rights to land at the moment flow from a
number of sources. The Premier referred briefly in the speech he just gave to section
106(2) of the Land Act which provides that the Aboriginal natives may at all times enter
upon any unenclosed and unimproved parts of the land the subject of a pastoral lease to
seek their sustenance in the accustomed manner. I appreciate that that applies to pastoral
leases. The question of whether native title exists over pastoral leases in relation to the
High Court decision was not categorically resolved. The same is true with respect to
other legislation. Section 56 of the Fisheries Act provides that a person of Aboriginal
descent may take in any waters, and by any means, sufficient fish for food for himself
and his family, but not for sale. Section 23 of the Wildlife Conservation Act provides
that a person of Aboriginal descent may take fauna or flora upon Crown land or upon any
other land not being a nature reserve, a wildlife sanctuary, but where occupied, with the
consent of the occupier of that land sufficient only for food for himself and his family but
not for sale.
They are three pieces of legislation which recognise the rights of Aboriginal people to
traditional usage. That is not an exhaustive list of legislation which bestows statutory
rights of traditional usage on Aboriginal people. What does the Premier's legislation do
here in granting rights to Aboriginal people which they do not currently enjoy? I would
appreciate hearing from him how an Aboriginal in Western Australia will be better off as
a result of his legislation being passed compared with the rights they currently enjoy.
Mr Court: Can you repeat your third point?
Mr McGINTY: Under native title, it is not envisaged that there would be constant
granting of inconsistent rights which this legislation embodies will be granted.
MrT Court: If the State issued mining title over land where there was native title, it would
take precedence.
Mr McG[NTY: Is that not the very reason the Premier has introduced this legislation? I
do not think it would take precedence, based on the interaction of the Racial
Discrimination Act and others.
Mr Court: The Federal legislation takes precedence.
Mr McGINTY: If it is a proprietary right there may well be rights which coexist, not that
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one would necessarily override the other. I do not think it is clear; whereas the Premier's
legislation makes quite clear the subordination of Aboriginal rights.
Mr Court: I disagree.
Mr McGINTY: Before the Premier's interjection I asked if he could point out to me an
Aboriginal person in Western Australia who would enjoy greater rights as a result of his
legislation than chat which he or she currently enjoys. I suggest the Premier cannot.
Even if he is capable of isolating a particular right which is not currently derived from
Statute law in Western Australia, it would be there, associated with their custom and
practice and if that were not the case it would be there by virtue of their possession of
native title. The point has been made - he has not answered it in his response so far - that
rights of traditional usage give nothing more than what is already contained within the
notion of native title. This legislation will extinguish native title, which is at least the
accumulation of traditional usage rights, plus more, and substitute what are existing
rights for Aboriginal people. He is giving them nothing. If his notion is that he is paying
compensation to Aboriginal people for the extinguishment of native title and that is in the
form of statutory rights of traditional usage, it is quite apparent chat his compensation
amounts to a value, whether it be monetary or spiritually, of exactly zero. He will allow
them to retain that which they currently enjoy.
That brings me to the next point in relation to the Racial Discrimination Act. Late last
night I asked the Premier what is the Government's view of what is necessary to comply
with the terms of the Racial Discrimination Act. I was dissatisfied with his answer. In
the context of total extinguishment I hope he will tell us what he is doing with this
legislation so that it will not conflict with the Racial Discrimination Act. Assuming
compensation under this legislation will be the granting of statutory traditional usage
rights which already exist in any event, that provision offends both sections 9 and 10 of
the Racial Discrimination Act. Section 9 provides that it is unlawful for a person to do
any act involving a distinction, exclusion, restriction or preference based on race, colour,
dissent or national or ethnic origin which has the purpose or effect of nullifying or
impairing the recognition or enjoyment or exercise on an equal footing of any human
right or fundamental freedom. It seems to me that this legislation is directed at diluting
or extinguishing rights enjoyed by only Aboriginal people. It will have a corresponding
enhancing effect on the land rights of non-Aboriginal people. If that is the case, it
offends section 9 of the Racial Discrimination Act, which makes no mention of
compensation or of due process and the other matters to which the High Court referred in
Mabo No 2.
It might be arguable in relation to section 9, but it is not arguable in relation to section 10
of the Racial Discrimination Act. It provides in subsection (1) that if, by any reason of,
or of a provision of, the law of the Commonwealth or of a State or Territory, persons of a
particular race, colour or national or ethnic origin do not enjoy a right that is enjoyed by
persons of another race, colour or national or ethnic origin, or enjoy a right to a more
limited extent than persons of another race, colour or national or ethnic origin, then
notwithstanding anything in that law, persons of the first mentioned race, colour or
national or ethnic origin shall, by force of this section, enjoy that right to the same extent
as persons of the other race, colour or national or ethnic origin. We know that in Mabo
No 1 the High Court made it quite clear that the human right to which they were referring
was the human right to own property and to not be arbitrarily deprived of their interest in
that property. This legislation is an arbitrary deprivation of the rights of a race of people
to their interest in that property. That is the issue which I believe it is incumbent on the
Premier to answer today. He should tell us, based on his legal advice, what this
legislation contains that means it will survive a challenge from the High Court. The
eminent authority in Western Australia on this matter has said that the Government has
Buckley's chance of surviving because the Bill is grossly, racially offensive. Professor
Nectheim, a national authority on this question, was reported in yesterday's edition of The
Australian Financial Review as saying that the Bill is racially discriminatory. The
Premier has not explained why that is not the case, and I ask him to do so.
Mr D.L. SMITH: The first and foremost matter the Premier must address, and I do not
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think he has in either the second reading debate or his response to our comments on this
clause, is why this clause is included and why it is framed as it is. Part of the explanation
seems to be that traditionally, according to past practice, it was thought that all title was
derived from grants by the Crown, and the Premier wanted native title to be part of that
system of grants. Therefore, the Government proposed transferring the common law
ight to a statutory right, in the same way as adverse possession and other matters have
been made statutory rights. One could initially accept that at face value, but the Premier
has not explained, if that was the intention, and if the purpose of this Bill is to extinguish
common law native title and create a new statutory native title, which is equivalent in all
respects to the native title held under the common law, why it does not do just that. The
Premier has not said that and neither could he do so, because this Bill simply does not
define a title that is equivalent to anything. It is not a title at all. The Government has
taken one form of title recognised by the common law and made it subservient to
everything else. It has made it equivalent to nothing more than a batch of rights to use
for traditional usage. We do not know what traditional usage is.
Mr Trenorden: Nor do we know what native title is.
Mr D.L. SMITH: We know what native title is in respect of the Mabo case, but not what
it is in every case. However, we know how to identify it, and the process to go through
to identify the nature of that ight and the rights that attach to it. In this legislation we are
told that to understand what traditional usage is, which has not as far as I am aware been
defined under common law, one must have regard to Aboriginal traditions. When it
comes to making a declaration of what they are, this legislation does not seem to even
give the court a clea right, other than by way of an ancillary power, to declare what
those traditional usages are. Clause 10, for instance, has two elements which are relevant
to the concept of rights of traditional usage. It is not possible to get to first base under the
provisions of clause 10, unless a person believes someone is preventing him from
exercising his ights. If he is exercising his rights without intervention, he will have no
opportunity to get to court at all. Secondly, the declaration that the court is asked to give
under clause 10 is not about the extent, nature and characteristic of the rights, and the
rights of other people in relation to those rights, but is simply a declaration as to whether,
and to what extent, its members are entitled to exercise the rights. The purpose of the
declaration primarily is to determine whether this group had a form of native title prior to
this Bill coming into effect, and to declare that because the group had that title it has a
right of traditional usage. It does not say directly that the court is empowered to go
through a process and define those rights. The only aspect in which it does that is by
consequential orders it considers appropriate under clause 14.
If the Premier were sincere in believing that statutory native title is equivalent to common
law native title, why not say so? Why introduce this idea of traditional usage at all? Is it
just a matter of semantics, or is there a real reason for it? We believe on this side of the
Chamber there is a very good legal reason for the Government's action; that is, it has no
intention by this legislation of conferring any title on Aboriginal people at all. It will
confer on them only some form of traditional use, and we do not know exactly what that
traditional use is and how it relates to other matters.
I refer to one aspect of the way in which this Bill takes away from the High Court's
decision. The High Court said that not every grant by the Crown of rights in relation to
land would extinguish native title. It said that, in effect, if the clear intention were to take
it away or if the rights being conferred were inconsistent with native title, native title
would cease. In the definitions of this Bill, because of the way in which it defines grant,
tidle to land and interest in land, the Government has gone much further and allowed the
extinguishment of that native title in circumstances which the common law would not
allow. Having done that, those who survive that test do not get title at all but get
traditional usage. It is no good the Premier saying traditional usage is the same as native
title. If it is, why does the Bill not state that from the commencement of this legislation
the common law native title is replaced by statutory native title, but that statutory native
title is the same in all respects as the common law native tide? It does not say that
because every aspect of this legislation denies that there is any tide, because the
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traditional usage rights are made subservient to every other form of right created in land.
That includes the right to cross, use, gather sandalwood on, prospect and so on. All those
rights take precedence now over the traditional usage right and, beyond that, Ministers
will have the capacity at their own whim to rake that away. The Ministers also have a
range of powers to intervene in proceedings, to decide where the boundaries are in
relation to the rights of traditional usage and so on. It should be a matter for the courts to
decide the boundaries of areas where traditional usage rights apply. Under this
legislation, certainly in relation to mining tenements, the boundaries are to be determined
by a Minister. 1-ow can the Premier say that a right which can be taken to the court and
defined is the same as a right whose limits can be defined by ministerial decision which
is not subject to any appeal and is absolutely final? This legislation does not do what the
Premier says it will. It is intended to produce a substantially reduced right of traditional
usage as compared with native title. For that reason, unless the Premier can give a good
reason why it was framed in this way, it will fail under the Racial Discrimination Act.
Mr PRINCE: The common law is a strange beast. It has been around for well over 1 000
years and in a sense is an evolutionary not a revolutionary concept. It started with the
idea of establishing what was the common law of any district or area. It has developed
from that, and has been built on that which has gone before - precedent, established cases
and so on. Very rarely has any case come down through a superior common law court
that could have been considered revolutionary. Even major cases like Donohue v
Stevenson at the turn of the century, to do with negligence, and Evatt v MLC, which was
a High Court decision in the late 1970s, have never been totally revolutionary. They
have all been shown to be related to that which has gone before.
There have been Australian cases which have dealt with native title, but they have not
been in the High Court; the Mabo Nos I and 2 cases were the first that came up. The
difference is that where that former traditional right has been found in other countries to
be somehow proprietary and of a nature of title, it has always been in relation to areas
that have been taken by conquest, treaty or cession, where one sovereign land has ceded
land to another. In the case of settlement there has never been a case - recognised in
international or common law - that land taken by settlement alone is land that can be
subject to a traditional claim. The cases decided in the United States and Canada dealing
with the Amerinds - formerly called North American Indians - are cases that deal with
the situation of peoples who Were involved in warfare, perhaps conquest or treaty, and
the result has been the development of that jurisprudence. Members can refer to Chief
Justice Marshall in the 1 840s for that.
In Mabo No 2 the High Court quite clearly changed the established law of Australia and
referred to jurisprudence elsewhere as equating to land taken by settlement. It also
recognised this new idea of taking land by settlement as being the equivalent of taking
land by conquest or cession and thereby said that a traditional right, a usufructuary right
is how the judges refer to it, is something that exists in Australia. It does not accord with
earlier authority in Australia. As I said in the second reading debate, quoting a former
High Court judge. Sir Ronald Wilson, if the High Court says the law is the law, that is it.
That does not mean to say sensible, reasoned and rational criticism of the decision is not
to be allowed. It should be encouraged. The difficulty with the concept of usufructuary
rights that the court came up with is that it cannot be left in the courts. If it is left there to
be established, not only does it take a long time and cost an awful lot, but also it leads to
an enormous amount of uncertainty. If one takes also the argument advanced by the
member for Fremantle that this right established by Mabo No 2 is a right as against the
whole world, it inevitably leads to the conclusion that no Parliament has the right or
power to deal with it. That is clearly not so. The High Court did not say that it was some
form of right over land enjoyed by traditional people. That was a right as against the
whole world. It is a right as against everyone else except the Crown, and the Crown -
that is, the Parliament, the State - may by valid act extinguish or affect the usufructuary
rights that the High Court found. All title since the settlement of Australia 200-odd years
ago and in Western Australia in 1829 has derived from the Crown as far as 97.5 per cent
of people of this State are concerned. That is the only title that anybody else, until
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June-July last year, could obtain. All other people are barred by its very nature from
even considering a traditional use title of the nature that is being described in Mabo No 2.
The point has been well made by a number of speakers, but not expanded upon, that only
those who can successfully claim under Mabo are the people who will have an effect
upon the land. While that may be a very small proportion of the claims that are likely to
be successful, it is not so much the success of claim but the fact of being able to make it
and the uncertainty and the disruption to economic activity that is caused by making the
claim, even if ultimately it is unsuccessful. That is one of the problems that is being
addressed here. There are two ways of dealing with the problem raised by the Mabo No
2 decision. One is to try to enshrine it in the law, as the Federal system is attempting to
do, but still leave a very complicated court and tribunal system in place to try to establish
what is a claim that should be allowed. The time and the complexity involved in that is
quite horrendous. One has only to look at the Federal legislation to work that out. The
other way of doing it is to exercise the sovereign right of the State; that is, to extinguish
it. The Racial Discrimination Act says, qiuite properly, that we cannot do that
arbitrarily, that it must be done in such a way that there is proper compensation. If one
relates that further, the concept of the rights described in Mabo No 2 as being continuous
and exclusionary are concepts chat do not exist in our system of law as developed under
the concept of the Crown as the ultimate source of all title and use.
No-one in this State with a title derived from the Crown can have a title that is
exclusionary of anyone else, even a freehold title. A title in fee simple free from
encumbrances does not entitle one to own or use the metals or minerals in the ground.
One can go down only 60 feet and one has no rights to the air above it, and cannot keep
out any number of persons authorised by the State who have the right to enter upon the
land whether for reading the electricity meter or prospecting for minerals. However, the
concept of traditional use that Mabo No 2 describes says it is exclusionary of anybody
else, but it can be extinguished by the Crown.
We are trying to describe that usufructuary use in terms of the concept of title that we
have. It is extremely difficult because there is nothing like it. One can pick bits out of
various forms of land tenure we know about and none of it describes it adequately. It is
that degree of uncertainty and the uncertainly caused by having to go through the courts
that makes this legislation, and clause 7(1)(a) in particular, absolutely essential. The
inalienability of the usufructuary rights created by Mabo No 2 is the other problem,
because it is inherent that if a Mabo No 2 claim were successful in the courts and an
Aboriginal group was by declaration given the right to a particular piece of land, as is the
case with the Murray Islanders, it follows that it was a right that existed in past
generations; it is transitory in the present and must be held for the future and the land
cannot be dealt with in any other way. It cannot be alienated, sold, mortgaged, traded or
dealt with. One of the fundamental principles of the way in which civilisation, western
style, and elsewhere has evolved is that land is capable of being traded for one purpose or
another. The concept of a traditional use as described in Mabo No 2 specifically
prohibits that. The result may be or could be to tie up parcels of land that may or may
not be of economic use. That is contrary to the principle of decent government in this
State. I suggest that it would not be in the best interests of Aboriginal people, generation
after generation. However, if one accepts the concept in clause 7(l)(b), read in
conjunction with the definition of "native title" in clause 3, then there is an encapsulation
of the traditional usage rights, which are described by the six High Court judges in the
Mabo No 2 decision, and they are given not only the benefit of protection but also the
control of the Crown system of title. In addition, there is the ability to compensate for an
affection or extinguishment of that right by a grant of other tidle, money or another form
of compensation. This will give an Aboriginal group, which may be eligible, the ability
to trade and use their assets for themselves and future generations, if that is what they
deternine. Surely, to give Aboriginal communities which may be eligible - there would
not be many - that power and right is something that should be applauded by this
Chamber and the community.
To bring the traditional right of usage under the Crown system of tenure is equality. To
recognise the special historical use and benefit that some of the Aboriginal people have to
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areas of land is not equal: It is giving the Aboriginal people more than the other 97 per
cent of the population already have. As I said in the second reading debate, I have no
problem in creating that inequality because of the very good historical reasons that,
firstly, it should be recognised and dealt with in that way and, secondly, that group of
people, who are largely among the poorer people of the State, should have that benefit
because the result would be a greater benefit to the whole society.
In law it is necessary, as it states in clause 7(1)(a), to extinguish native title. It is also
necessary, not only in law but also in commonsense and morality, that the right of
traditional use is given immediately and is statutory. It is not common law. Therefore, it
is able to be not only regulated, but also protected. Protection comes by reason of the
compensation and the subsequent clauses of the Act.
Mr McGinty: Do you concede that the rights to traditional usage will not be as strong or
as beneficial as the rights of native title?
Mr PRINCE: I will take issue with the member that they will not be as beneficial.
Frankly, the right of traditional usage is more beneficial because it is something that can
be used, particularly if it becomes a compensation package, as other title. It is very
difficult to define whether it will be as strong because Mabo No 2 does not define it. The
member for Mitchell quite rightly said that Mabo No 2 outlines how one can find out
whether it is there. There are a number of different criteria and it can be a different
criterion from case to case. It is not actually capable of definition in a few words, or even
in many, because it will depend upon the individual community's use of the land. The
Meriant people are the only Aboriginal group who have so far been defined. We can
talk, with certainty, about the Polynesian background, the cultivation, the actual
movement and use of areas of land between family groups and also the continuous nature
of it. We can talk about the example of the Murray Islands with certainty, because it has
been done. It is not the same as the people in the Kim berley and it is certainly not the
same as the people on the south coast whose continuity has long since gone; therefore,
they would not be eligible. If this is applicable to anyone, it is applicable to a very small
group of people and that is why the provision towards the end of the Bill -

Mr Bridge: When you relate that scenario to land, it is reasonably the case. Native title
talks about a title that has been derived from pit-occupation.
Mr PRINCE: The member for Kimberley is using the concept which imports European
concepts into a traditional use by indigenous native people, and the two do not fit. It has
been turned in this debate, far too often, basically into land rights for exclusive ownership
of land and that is not what Mabo No 2 is about.
Mr Bridge: It is about human rights.
Mr PRINCE: Mabo No 2 is about the recognition of a traditional use in one form or
another of a definable area of land. Traditional use under clause 7(l)(b) is exactly that.
There is no difference between that and the Mabo No 2 decision except that the exclusive
nature of the Mabo No 2 definition said, "as against the rest of the world except the
Crown". There are very good policy reasons for saying that that is something which the
State, as a whole, should not accept. Clause 7 is essential to this Bill and is really the
encapsulation of the good philosophy in this Bill.
Mr BRIDGE: I will try to put a very simple proposition to the Committee. The
Opposition has demonstrated that there is a huge distinction between native title and a
statutory right. It appears that the Premier and members opposite are having great
difficulty understanding the Opposition. The Opposition will not depart from the
position it has adopted. The member for Albany's contribution did nothing to advance
this argument.
I will put this simple proposition to the Premier because we are becoming bogged down
with technicalities and the debate is not advancing. I said last night that the operative
principle of native title was central to this issue. Because of the special nature of that
right the Government finds it very difficult to do any more to advance it. As a result, it
extinguishes that right and says, "it is a very good right and we cannot afford to let the
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Aboriginal people have it because it is too good, too important and too significant.
Therefore, we will cancel it out and substitute it with another form of right." That right is
nothing more than a licence. The title is not there.
Mr Trenorden: How do you define a 'title'?
Mr BRIDGE: The High Court has done that.
A simple analogy is this: I am a taxi driver and I have a licence to drive a taxi. The
member for Avon owns the plates and he has a document which shows that he is the
legitimate owner of them. Is it reasonable for the Premier to negotiate with me, as a taxi
driver, in terms of acquiring his plates? The answer is that could not be formally done
because I do not have the document which states that I am the owner of the vehicle. I
merely have the licence which allows me to drive the vehicle and it is subject to a
number of conditions that other people tell me I must comply with. That is the equation
that I put in simple terms in this exercise. The statutory rights are markedly different
from the title that the Premier has associated with native title. I would be very interested
to hear from the Premier whether I am wrong. I make that clear distinction of a licence
situation subject to a number of things as opposed to the ownership which is
unchallenged because of a deed Or otherwise that is associated with property. That is the
problem with the exclusion of native title, or whatever title, from this clause.
Mr GRAHAM: In answering part of my last remarks, the Premier hit on the question
when he said words to the effect that we on this side have made the allegation chat this
legislation has extinguished one right and replaced it with another, and that we have
argued that those two rights are not equal. The Premier's argument is essentially that
those rights are equal and match each other in all respects, that being the normal meaning
of the word "equal". Clause 7 seeks to do that. I keep saying that it seeks to extinguish
native tidle and replace it with a concept of traditional usage. The argument of the
Premier and the Government is that that traditional usage is in accordance with the Mabo
decision of the High Court.
It is always dangerous ground when we go into a complicated High Court decision - the
Mabo finding is complicated - and quote from it. However, it is worth while doing that
when we look at the reasons and the points that the judges brought forward in their
decision to explain what they had done. They said -

The incidence of a particular native title relating to inheritance, the transmission
or acquisition of rights and interests on death or marriage, the transfer of rights
and interests in land and the grouping of persons to possess rights and interests in
land are matters to be determined by the laws and customs of the indigenous
inhabitants, provided those laws and customs are not so repugnant to natural
justice, equity and good conscience that judicial sanctions under the new regime
must be withheld ...

One of the principles on which the High Court based its decision relates to the question:
What is native title? The simple answer is, to answer the member for Avon, that it is
what the people, who are successful in claiming native title, say it is. That is what the
Mabo decision says. it goes on to point out -

.. laws and customs of any people will change . .. But so long as the people
remain as an identifiable community, the members of whom are identified by one
another as members of that community living under its laws and customs, the
communal native title survives to be enjoyed by the members according to the
rights and interests to which they are respectively entitled under the traditionally
based laws and customs ...

In making its decision, the High Court did not say that native title is something that the
State Parliament determines, bearing in mind section 109 of the Constitution and the
comments of the member for Albany; that is, that the law of the land is what the High
Court says it is. It is not open to appeal now that we are no longer part of the British
system. Native tidle is defined in that decision as being what the traditional people say it
is.
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In clause 7 the right that Aboriginal people have to determine what is native title is
exchanged for a right called traditional usage. That is defined very strictly. It is not as
wide and free-ranging as the High Court says native title is. By Statute, we have already
clipped the concept of native title. We have trimmed its wings a little to make it
packageable in a piece of legislation. This legislation goes further than that. I seek your
indulgence, Mr Deputy Chairman (Mr Ainswonth), because I need to refer to clause 23. 1
know that we are dealing with clause 7 but they are consequential clauses. Clause 23
points out that it has effect on clause 7. Therefore, I have to refer to the two clauses.
Mr Shave: The Deputy Chairman has been very tolerant with you.
Mr GRAHAM: And I can tell the member for Melville that a lot of people have been
very tolerant of him. That swap of native title to traditional usage is referred to in clause
7(2). In part, it states -

.. unless this Act provides otherwise, are equivalent in extent to the rights and
entitlements that they replace.

This is the clause on which the Premier hangs his hat. HeI says, "We have taken this
away and we have replaced it with something else which is equal." Clause 23 deals with
the removal of traditional usage. Bearing in mind that we have clipped native title to
traditional usage and defined it strictly, this is how we get rid of it. Clause 23 states -

(a) any legislative or executive action which is clearly and plainly -

(i) intended to extinguish the rights; or -

That is probably in accordance with the Mabo decision -

(ii) inconsistent with the continued exercise of the rights -
That is the same principle -

(b) the grant of freehold title or leasehold title -

There is also no difficulty with that because it is in accordance with the Mabo decision.
It goes on to talk about grants of land and hinges on the questions raised by the member
for Fremantle. Until we get to paragraph (i) - this is the key and the fallacy in the
argument put forward by the Premier - which states -

the giving of a notice under section 26(1)(a) to the Aboriginal group whose
members are entitled to exercise the rights.

Clause 26 states -

(1) The Minister may, by notice in writing given or published in the prescribed
manner -

(a) extinguish ights ...
The Minister has that right; that power is given to the Minister. That power is not present
in the Mabo decision and is not envisaged in the High Court's decision. What is
envisaged by the High Court is outlined in the decision. Justice Brennan outlined nine
points that he saw as being the common law in Australia with reference to land title.
Throughout those nine points, he comments that native title, albeit difficult to come to
grips with, is one that is determined by native people, not one that is determined by this
Parliament. It is not accurate to say that native title and traditional rights, as expressed by
this Bill, are interchangeable. Not only are they substantially different but also the way
in which they are put forward in this Bill means that they are both different from the
native title described by the High Court. We have that three-way paradox.
In this debate it is not good enough for the Premier to call us treacherous and to point out
stories about economic problems; it is his duty, as the Minister handling this legislation,
to put my mind, as a concerned member, to rest about the concerns I have raised. They
are legitimate concerns, and the legislation does not do or say what the public rhetoric
surrounding the legislation says it does. It is quite simple: In the detail of clause 7, as I
have outlined, the problem - that is, native ticke - is not recognised in this legislation. The
sole purpose of clause 7 is to extinguish rights.
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The purpose of the secondary part of the clause is to insert some legalese that, in the
Government's view, will prevent the High Court challenge which would leave the
legislation invalid. That is the inevitable outcome. The Government should confront the
concept of native title and deal with the legislation appropriately.
Mr KOBELKE: Clause 7 is about the extinguishment of native title. [txis about using
tricky words in order to suggest that something of value is replacing native title, but it
clearly reflects the inability of the Government to face up to the major issue. The
Government thinks it can use sophistry to get around its obligation to recognise native
title. Even though the Premier tries to misrepresent the remarks of the Opposition he
cannot deny the contents of this clause, because native title has been established by the
igh Court. This type of trickery will not work.

We have tried to get the Premier to face up to the contents of clause 7, and how it will
rake away traditional usage. The Premier has responded by misrepresenting the remarks
of the Opposition. He has tried to put the argument on a different track. However, the
statements made by Opposition members indicate that they grasp the intent of the clause.
It is a matter of whether the Government will face up to what native title is all about, and
not try to undermine and do away with it. The Government should face up to reality and
follow through with actions that will ensure the involvement of Aboriginal people in this
State. Through that process the Government would validate ordinary titles that should be
under the control of the State. But the Premier is unable to grasp the issue, to take it on,
or to counter it with any argument at all.
The member for Albany clearly outlined the detail of the High Court decision but that
argument did not go to the central issue of this clause. The clause is about the
extinguishment of native title. I recognise that the member for Albany has a far superior
legal knowledge than I, but I have enough intelligence to know when a very intelligent
person is avoiding the point or raising genuine problems that are not central to this
clause. The member for Albany clearly outlined the position taken by the Government;
that is, to point out the difficulties and use them as an excuse for avoiding the real issue.
No-one on this side of the Chamber denies that there are some problems with the High
Court Mabo decision, but the Government is denying the great opportunity which rests in
that decision. The responsibility of the State Government is not only to present the
problems but also to take the opportunity to right the wrongs that have existed for more
than 200 years in respect of Aboriginal people in this country. Obviously, from the
remarks by Government members, the Government is dwelling on the difficulties rather
than on the central issue. This clause will extinguish native title and replace it with the
lesser right of traditional usage.
The member for Avon indicated that the Government would not be able to build schools
or roads on land under native title. By way of interjection, [ queried the source of his
information. He referred to clause 94(3) of the Commonwealth native title Bill. I have
read that clause and I cannot see how the appointment of the registrar of native title has
anything to do with the use of land which may be under native title for public purposes.
Had he read the Commonwealth legislation the member for Avon would be aware that
such things can be put in place by negotiation and agreement. If that is not possible,
clause 22 of the Commonwealth legislation relating to permissible future acts covers
compulsory acquisition. That is yet another example of misrepresentation of the facts by
members opposite - I exclude the member for Albany from that remark - because they
take up the argument on the minor difficulties and attempt to sidetrack us from the
crucial issues.
The Government has misrepresented the contents of the legislation and directed its
argument to the difficulties and complexities that any Government must address in an
attempt to come to grips with a legislative program which will make the Mabo decision
workable. The crucial element of clause 7 is the extinguishment of native title and its
replacement by a much lesser right of traditional usage. As other members have pointed
out, the provision of traditional usage is not worth the paper it is written on. We will take
the opportunity during debate on later clauses to explain more carefully how this
legislation sets up something that can be taken away, on the whim of' a Minister, in later
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clauses. For the Premier to suggest some farm of equivalence between traditional usage
and native title is to completely misrepresent not only the clause but also the intent of the
Bill.
Mr COURT: The member for Fremantle raised four points. He has misconceived the
priority of native title, It may be good against others, until the State grants a title or a
licence which impinges on the native title rights; then, native title gives way - under the
Federal proposals.
Mr McGinty: Under your law, in every circumstance native title gives way.
Mr COURT: The same condition applies to native title if the State grants a title or
licence that impinges on native title. That is a commitment that the Prime Minister has
given.
The second point was that the ight to traditional usage will be just as enforceable as
native title in the courts. Third, the State may grant title effecting native title today; we
can do that now. The Bill gives Aboriginal people a place in the grant process. I do not
think the member is saying that no title should be granted over native tidle land. So, with
this legislation, if granted a land, mining or pearling lease title, Aboriginal people will
become involved in the process. The founth point is that the schedule provides for an
objection and consultation process which is superior to the rights of others. For example,
on occasions the Warden's Court has refused to accept Aboriginal objections. In. this
case, the process is set out quite clearly.
Mr McGinty; This excludes the Warden's Court from even considering the native
interest.
Mr COURT: The Bill has a procedure in which there will be a negotiation process before
those things are granted.
Mr McGinty: No, it does not. This legislation expressly excludes matters of Aboriginal
interest in land being raised in the Warden's Court. That is what it says.
Mr COURT: Yes. I am saying that the schedule provides for an objection and
consultation procedure which is superior. Aboriginal objections can be ignored in the
Warden's Court. They do not have to be heard in the Warden's Court. The Bill provides
for a consultation and negotiation process in which they must be part of the process. It is
superior.
Mr McGinty: It is not, because the schedule lays down where you cannot refuse to grant
a licence or a ight to somebody who has already got a mining interest in the land. What
you are saying is illusory.
Mr COURT: The member knows what I am saying. He has asked me to name some
Aboriginal people who will be better off. All the Aboriginal people will be better off
under this process because their rights are enshrined in and protected by the law. They
do not have to go to a court and claim that they have a native tidle over an area.
A number of members referred to the Racial Discrimination Act. That is about the
equality of treatment of all races. Members keep talking about the extinguishment of
native title but they forget to talk about the statutory right of traditional use that is being
granted. It does not matter whether the ights are categorised as common law, statutory,
proprietary Or Personal; the substance remains the same and the people must be treated in
a non-discriminatory way, which is exactly what the legislation does. Members opposite
do not seem to be able to come to grips with the concept of a statutory traditional usage
ight.
Mr McGINTY: I will provide an example to bing this debate into more specific focus.
Last year while I was Minister for Housing, I visited two communities in this State that
strike me without any conceivable doubt as having native title over their land in the
western desert region. I refer to the Cotton Creek or Parngurr Community and also the
Punmu community, both in the area around the Rudall River or in the Rudall River
national park. Several hundred Aboriginal people live there. The Chairman of the
Western Desert Aboriginal Corporation, Teddy Biljabu, who would be known to many
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members of this House, was nor only born out there in the desert on the traditional lands;
he also lived there with almost no contact with white people for the first six years of his
life and was brought up according to the tribal conditions around the Cotton Creek area.
In the Punmu community in the north eastern part around Lake Dora, two of the
community leadens, Ditch Williams and a gentlemen whose only name I remember is
Benjamen, were both born there. Their children were born on that land in very harsh and
isolated conditions. A great number of the hundreds of Aboriginal people who live on
that land were born there. Many of them told me while I was there about their
recollection or stories being passed down of their people having been shot by white
people who ventured out into this Aboriginal territory.
The first language of the people that is used in these two communities is not English, but
Maimu. Some of the older people do not speak English. The reason that I am raising this
descriptive element in this debate is in response to comments that were made in the
Premier's second reading speech seeking to maintain that the operation of native title has
been confined to the Meriam people in the Torres Strait. As well, the member for Albany
suggested that there would be very few, if any, people in Western Australia who would
benefit from native title. It is clear to me that this vast tract of Western Australian land
belongs in true title to the Aboriginal people who live there and have lived there from
time immemorial. There is nothing in the facts of the circumstances of the Martu people
in these two communities which would in any significant way distinguish them from the
findings of the High Court in relation to the Meriam people of the Torres Strait. These
people still hunt animals on the land and gather food in the nature of berries, seeds and
bush tomatoes. They hunt kangaroos, lizards and bunigarras. I think that even the odd
bush turkey has been known to be eaten up there, having been caught off the land as the
people rove generally over the land.
I am told of the ceremonies that were conducted in that area - the singing of both the men
and the women, the initiations of the young men, the annual ceremonies and the great
mobility of these people, particularly in the case of death. These people own that land
according to our law.
I do not believe that this Bill will become valid because I do not think that it was ever
intended to become valid, it is so fundamentally flawed. Assuming that it is a legitimate
attempt to create a valid law, it will take away the proprietary title of these hundreds of
Aboriginal people in the western desert. That is the first point that needs to be made.
Because of their intense connection with the land - relatively uninterrupted except by the
advent of disadvantageous white policies of removing Aborigina] people briefly from
their traditional lands - these people have a proprietary interest in that land in the form of
native title.
This legislation says to this group of people who have occupied this land from time
immemorial - and still continue to do so in a way which is substantially unrelated to the
activities of this Parliament and to the lifestyle of the vast bulk of people in Western
Australia - "You people no longer own the land in the native title sense." It goes further
and says, "But what we will let you do is, we will give you permission to continue to do
what you have always done. We will let you still catch your lizards, sing your songs,
have your ceremonies and move over that land; but that permission is subject to arbitrary
removal either by the Minister responsible for the administration of this Act or by any
other administrative act such as the granting of title."
I wanted to give the example of those people so that members knew exactly what we
were talking about here. That is a group of people who will be immediately
disadvantaged and who will be immediately worse off than in respect of their current
rights which they enjoy under the law in Western Australia. Once this Bill is passed,
each of those groups of Aboriginal people - because they are Aboriginal and for no other
reason - will enjoy a lesser title. As well, because of the permission which they will be
granted - quite frankly, it is a cheek for a group of people who have been here for less
than 200 years to tell people who have owned the land for 40 000 years that they can
continue with permission to do what they have done for 40 000 years - they will lose the

7476 (ASSEMBLY]



[Thursday, 18 November 1993] 77

great interest that they have in that land in terms of its enforceability. They will not be in
a position to prevent or challenge this State issuing inconsistent title. That is quite clear.
They have that right at the moment. For instance, they have the right to go to the
Supreme Court and say that they have a proprietary interest in the land - even if it is not
propriety, although I am certain it is - and seek to stop people, particularly in this case the
State Government, arbitrarily depriving them of their interest in the land without just
compensation. They will lose that right and they will also lose those other rights to
which I referred earlier. It is not only a loss to the Martu people in this area, it is also a
gain to the white people who have an interest in that land because the extent of the
diminution of Aboriginal interests in that land is directly commensurate With the extent
of the enhancement of white interests. That is one of the additional reasons this Bill will
fail.
Mr COURT: I do not know whether it is appropriate to talk about specific examples in
relation to this clause. The claim that the member has referred to is a good example of
everything that is wrong with the Commonwealth's approach to this matter. The member
well knows but forgot to tell us that, in that area, a number of elders do not go along with
the claim and the litigation that is currently taking place. Their concern is that the people
who have lodged the claim may win control of those lands under Mr Keating's proposals
through that litigation. This Bill solves the issue because the people who have the
traditional use of the area and the people who have made the claim can continue to use
the land instead of its going to one group that says it has title. Members opposite are
listening to only one side of the argument on that western desert land. The same problem
exists with the Utemorrah and the Barunga claims in the Kimberley.
Dr Lawrence: That is life.
Mr COURT: Oh, that is life! We have a much fairer solution to that problem than what
the member is supporting in Mr Keating's proposal.
Dr LAWRENCE: The Premier said he did not want to talk about specifics. However, in
attempting to do so he got himself into trouble because the Bill before the House does not
solve any of the problems that have been identified by the Premier and in which we are
very conscious on this side of the House of various groups having an interest.
Mr Court: The member raised the case and then forgot to tell the other half of the story.
Dr LAWRENCE: Not at all. Varying interests in land and varying interests in traditional
rights exist over the same area. We are conscious of that. Being in Government for 10
years, we could not be otherwise.
I draw attention to a very important omission in the Premier's replies to many of the
members on this side of the House. He has insisted that there is equivalence between
native title and statutory rights of traditional usage - he has insisted on it, but he has not
demonstrated it by way of argument. It is difficult to believe that he considers them to be
an equivalent bundle of rights when we look at his own publicity. This is the same map
that has been trotted out by the Association of Mining and Exploration Companies,
which I am sure is no accident. The quality of this map is very peculiar because it tells us
that in Queensland, New South Wales, Victoria, and to a lesser extent Tasmania, no land
is vulnerable to Mabo claims, and tiny areas of land are readily claimed and that in
Western Australia -

Mr Court: Goss says five per cent.
Dr LAWRENCE: We are seeking advice from the Queensland Government today. It
thinks the vacant area indicated on the map is a joke because it suggests that there is no
unalienated Crown land in Queensland. I would like to know at some later stage, if not
now -

Mr Court: The Premier has said five per cent.
Dr LAWRENCE: The map does not indicate even five per cent. The Premier is
suggesting considerably less than that. However, that is not our understanding.
If the Premier really believes that native title is equivalent to the statutory rights, two
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things follow. First, there would be no reason to identify native title, define it in the Act,
extinguish it and then replace it with something else. If they are equivalent, why not
confirm native title in this Bill and proceed to set up mechanisms which will allow
people to make claims under various circumstances and be compensated if there is
impairment or interference or resumption of their land under native tide? The Premier
has said on a number of occasions that native title does not simply mean a proprietary
right and in some cases may not mean that at all. However, it is an accumulation of
rights and entitlements under the common law and that is a view that certainly appears in
the Mabo judgments. In his Bill he appears to confine native title almost by definition to
proprietary rights and then proceeds to extinguish it and claim an equivalence with the
statutory rights. In my view, if he really believed they were equivalent, there would be
no need for that two-stage process. He should simply say thac native title has been
determined, this is what it means -

Mr Court: You have said this three times.
Dr LAWRENCE: The Premier has not answered it yet. The point I am making is that if
he really believes what he is saying about equivalence, he does not need that complex
transformation in the Bill. Equally, if he really believed it, he would not put out publicity
like this map because, if he is telling us that native title under the Mabo decision - these
are Mabo claims we are talking about in his pamphlet - is equivalent to the statutory
rights, what he is doing in this Bill, according to his logic, is giving away all of those bits
of the State under statutory traditional usage rights which are equal to native title which
is equal to the definitions under the Mabo Bill. He is saying to the people of Western
Australia, "This is the problem with Western Australia", which does not exist in
Queensland curiously enough, and I think that is absolute rubbish, and he is proceeding
in this Bill according to him today -

Mr Court: Because they have legal advice that native title had been extinguished over 95
per cent of Queensland.
Dr LAWRENCE: Please let me finish. That is not the advice that we have and I think
this is a very misleading piece of advertising. The Federation of Australian Commercial
Television Stations, for instance, if it had been put in the newspapers and on television,
would have ripped it up and thrown it away. However, that aside, if he really believes his
own rhetoric and the Mabo decision on native title is a definition contained in the Bill
and native title is equivalent to the statutory rights, that is precisely what he is inflicting
on the people of Western Australia and yet he is calling it a problem and claiming that
other people are proposing to do that to Western Australia. There is a fatal flaw in the
Premier's logic. He has not answered the questions although several people have put to
him that these statutory rights are not equivalent. He has claimed they are and we have
Liven many instances of its not being the case, but he has insisted.
Mr Court: You haven't.
Dr LAWRENCE: I sat here through at least three speeches in which examples were
given. I will give the Premier another one. One of the reasons they are not equivalent is
this right to traditional usage can be the same as native title, the Premier says, unless this
Bill provides otherwise. We have given him examples in the Bill where it provides
otherwise. Therefore, it is not equivalent to native title. The other thing is that this Bill
is overridden by other general laws. Some of those are described in the mechanisms by
which there is any reconciliation at all in the schedule. One of the points that has not
been satisfactorily answered, although it has been stated publicly, is what sense we are to
make of the so-called rights of traditional usage which the Premier claims are equivalent
to native tide being overridden by general law. Section 164 of the Land Act - I hope the
Premier has been briefed on this - relates to offences on public lands. There is no
exemption in this section for any group of people, including Aboriginal people, and
"public lands" under this section means -

any Crown lands or lands reserved for or dedicated to 'any public purpose;

Therefore, it is quite a general definition, but it certainly includes Crown land. it
continues -
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"Structure" includes -

(a) any building; and
(b) any post, pile, stake, pipe, chain, wire, or any other thing, that is

fixed to the soil or to anything fixed to the soil.
We had some discussion last night about humpies and houses and I remind the Premier of
that in this context. They are the definitions relevant to section 164 of the Land Act
relevant to offences in relation to Crown land or land reserved for- or dedicated to other
public purpose. It says that a person shall not without lawful authority - one must get
permission; it is not a question of title - reside on any public lands; erect any structure,
over or under any public lands; clear, cultivate or enclose any public lands. Perhaps the
most pungent subsection states that one may not remove or cause to be removed from
public lands any thing of whatever kind, whether growing on or in, or being in, on or
under or forming part of, any public lands. That prevents taking things from the land,
whether it is flora or fauna, or digging up honey ants without permission. Another
section deals with rubbish, noxious waste, sinking bores for water, and constructing or
excavating dams. Anyone who does that on public lands under the Land Act -
presumably unalienated Crown land is included in that category - is guilty of an offence,
the penalty for which is over $1 000. 1 know some statement has been made about this in
the media, but the issue has not been clarified to my satisfaction. H-ow is it that this Bill
overrides the provisions that confer rights of traditional usage? Any disinterested
observer would see that it almost totally obliterates rights to traditional usage unless
people are prepared to cop a fine of $1 000 every time they undertake hunting, gathering
or anything else. Those fines can continue to be incurred in terms of any structure,
particularly, or any of these actions, to the tune of $20 a day for as long as the offence
continues. In addition to any penalty imposed for any offence under this section the
person guilty of the offence is liable to pay by way of such sum, compensation or
reimbursement. Additional penalties are provided for, and that does not indicate any
omission of Aboriginal people from the section. 1 know that another section of the Land
Act enables Aboriginal people to conduct traditional activities on pastoral leases, but in
my view it goes much beyond that. I have not heard any description by the Premier or
noted any intention in this Bill that chat specific provision should be set aside. The way it
reads at the moment, given this is over and above the rights of traditional usage, it would
be impossible to exercise them without being fined.
Mr COURT: This question was raised either last week or the week before. We gave a
detailed response at the time that the section 164 prohibition is subject to "without lawful
authority." It is clear from Mabo that native title provides that lawful authority, and this
Bill will continue to provide that lawful authority.

Question to be put
Mr C.J. BARNETT: Given that there has been four hours of debate on this clause, I
move -

Thac the question be now put.
Division

Question put and a division taken with the following result -

Ayes (25)
Mr Ainsworthi Mr House Mr Shave
Mr CiJ. Barnett Mr Lewis Mr W. Smith
Mr Blaikie Mr Marshall Mr Strickland
Mr Board Mr McNee Mr Trenorden
Mr Bradshaw -Mr Minson Mrs van de Kiashorsi
Mr Court Mr Nicholls Mr Wiese
Mr Day Mr Osborne Mr Blolfwitch (Teller)
Mrs Edwarles Mr Pendal
Dr flmes Mr Prince
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Mr M. Barnet
Mr Bridge
Mr Catania
Dr Constable
Mr Cunningham
Dr Edwards
Dr Gallop
Mr Grahlam

Noes (23)
Mr Grill
Mrs Henderson
Mr Hill
Mr Kobelke
Dr Lawrence
Mr Marlborough
Mr McGinty
Mr Ricbeling

Mr Rippermt
Mr D. Smh
Mr Taylor
Mr Thomas
Ms Warnock
Dr Watson
Mr Leahy (Teller)

Question thus pased.
Division

Clause put and a division taken with the following result -

Ayes (26)
Mr Ainsworth Dr Flames Mr Prince
Mr C.J. Barnett Mr House Mr Shave
Mr Blaikie Mr Lewis Mr W. Smith
Mr Board Mr Marshall Mr Strickland
Mr Bradshaw Mr McNee Mr Trenorden
Dr Constable Mr Minson Mrs van de lKlashorst
Mr Court Mr Nicholls Mr Wiese
Mr Day Mr Osborne Mr Bloffwitch (Teller)
Mrs Edwardes Mr Pendal

Noes (22)

Mr M. Barnett Mrs Henderson Mr D.L. Smith
h& Bridge Mr Kill Mr Taylor
Mr Catania Mr IKobelke Mr Thomas
Mr Cunningham Dr Lawrence Ms Warnock
Dr Edwards Mr Marlborough Dr Watson
Dr Gallop Mr McGinty Mr Leahy (Teller)
Mr Omabamn Mr Riebeling
Mr Grill Mr Ripper

Clause thus passed.
Clause 8: Rights of traditional usage can be exercised without being declared or
registered -

Dr LAWRENCE: This clause, coming from this Government, is most curious indeed
because I have beard on many occasions both from the Government when in Opposition
and the mining industry and other industry groups how unsatisfactory it was under the
Aboriginal Heritage Act that there was not a register of sacred sites nor was there a
register of interested parties of traditional owners who could be consulted about the
sacred sites. There was quite clearly significant pressure exerted on both Government
and Opposition by the mining industry and industry generally to clarify and list under the
Aboriginal Heritage Act all the sacred sites in Western Australia and make them
available on a register of all the traditional owners and custodians. I remember the
commitment was given by the Liberal Party when in Opposition that it would sek to
amend the Aboriginal Heritage Act to achieve that purpose. That is not an easy task,
particularly as the Aboriginal people are resistant to the idea that their sacred sites should
be described, identified, publicly listed or privately known by people not entitled to that
knowledge. Obviously, an important pant of their tribal traditions and customs is that
their sacred sites, the materials associated with them, the stories and the dances are in
some cases not properly known by the wider community. The point here is that we have
a clause which clearly and expressly states -

(1) Where rights of traditional usage exist they may be exercised under the
authority of this Act without any need for the entitlement to exercise those rights
to be declared, determined or registered in any way.
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The Bill goes on in various way to indicate what should occur when for some reason
there is interference with these traditional usage rights. Parties who believe thac their
rights have been interfered with may complain, but there is no specific provision; in fact,
it is expressly prohibited that there should be any declaration, determination or
registration. Subclause (2) states -

Subsection (1) does not authorize members of an Aboriginal group to exercise (or
purport to exercise) rights of traditional usage in relation to land contrary to, or in
a manner inconsistent with -

(a) this Act; or
(b) the rights of holders of title; or

We have already drawn attention to the fact that this is an intensely discriminatory
provision. It continues -

(c) a notice issued to the Aboriginal group by the Minister under
section 26 (l); or -

Again, this is putting into the hands of the Minister considerable discriminatory powers.
It continues -

(d) a declaration made by the Supreme Court under section 10, 11 or
12(2).

For the moment I want to draw attention principally to subclause (1), this failure to
provide for any mechanism of declaration and the fact that inevitably this will bring the
system into disrepute. Even though there is recourse to the Supreme Court at some point
to achieve a remedy if there has been an interference with, impact on or alienation of
these traditional rights, it will be difficult for anyone to know that. It will be difficult for
anyone intending an alternative use for that land, other than the Crown, to be
knowledgable about the likely interference that they may cause with traditional usage
rights. The same would be true if there were no attempt to determine the question of
native title. In my discussions with some sections of the mining industry they have
indicated that they find the absence of a mechanism here as disturbing as it was in
relation to the Aboriginal Heritage Act. Although I do not concur with some of the
details of their proposals as they put them to me and successive Governments about the
registration of sacred sites, at least they are certainly consistent in identifying the problem
in this clause as being one they hoped to be able to avoid in relation to native title or the
subsidiary ights. This clause is clearly deficient because it does not provide for
registration of areas over which traditional rights of usage exist. We have the Premier
telling us de facto it is a good proportion of the State, but there is no mechanism for
registering it. As I suggested elsewhere, this is a curious anomaly, bearing in mind that
the public register is provided for in clause 42, but it is only to include declarations and
other matters after they have been the subject of court action or some ministerial Or other
determination. So one ends up with a register, but only after very protracted proceedings
have taken place.
It is hard to believe that this non-provision for the registration of interests is not a
deliberate ploy to ensure that the ights of traditional usage are never recorded unless it
becomes absolutely essential. In this way Aboriginal rights will always be unclear and
easily overridden, even by accidental ministerial action, because if nobody knows what
these ights are - and that is part of the problem we have identified in earlier clauses - nor
where they apply and they are not registered unless there has been some conflict or some
ministerial or other determination, then it is quite clear that there is no intention, despite
the title of this Bill, in which it talks about titles, to provide any mechanism for an
extensive knowledge by the community of these rights of traditional usage. The Premier
can conninue to say that it could be the whole of Western Australia but it may be
considerably less than that. It seems that this mechanism is one designed to keep
everybody in the dark. it certainly does not give the mining industry any confidence that
it will be able to carry out its activities without unwittingly interfering with traditional
usage rights and, hence, embarking on a process of determination after the fact, which is
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a procedure it has complained about constantly in other legislation. Therefore, I find it
curious chat this Government should be doing the same thing in this Bill.
Mr D.L. SMITH: The best thing that can be said about this clause is chat it states the
obvious and confirms no procedural steps are required for the former holders of native
title to exercise the rights of traditional usage conferred by this legislation, and that is
what subclause. (1) is about. I suspect two ulterior motives for this clause. The first is
that it is intended to lull Aboriginal groups into a false sense of security and into thinking
that they do not have to apply immediately to have their rights of traditional usage
established. To that extent 'they may be lost because the yidence available now, from
people who are still living and can say what traditions and customs there may have been
in the usage of the land, may no longer be available when the matter gets to court. The
second intent of this legislation is chat it is a convenient place to state quite clearly that
the rights and permission to use those rights, without a declaration, determination or any
right being registered, do not authorise any members of the group who hold the rights of
traditional usage to use the land in any way, even if it is consistent with traditional use, in
a manner which is inconsistent with the Act and inconsistent with the rights of holders of
title, and they extend to people like sandalwood gatherers or prospectors. Subclause (2)
refers to -

(c) a notice issued to the Aboriginal group by the Minister under section 26
(1); or

(d) a declaration made by the Supreme Court under section 10, 11 or 12 (2).
Quite frankly, the idea of the exercise of these rights beyond the declarations in clauses
10, 11 or 12 is rather surprising, because the first part in subclause (1) presumes that
those rights are being exercised without a declaration. Subclause (2) then refers to the
fact that they cannot be exercised inconsistently with a declaration. That on the face of it
does not seem to make very much sense, unless it is envisaged that the declaration is not
in relation to the rights being exercised without a declaration but relates to the rights of
some other group who have had their rights declared in respect of the same land. One of
the things I would like the Premier to clarify is whether this legislation envisages, and I
do not see anything in Mabo that would prevent it being the case, that there may be
several different Aboriginal communities or groups, especially given the nature of the
definition in this clause, who actually hold traditional rights of usage on the same land
and that there may be cases in some circumstances, like the one the Premier has
described as a result of his visit, in which three or four groups are identified as having
those traditional rights within particular boundaries.

Some of those groups may apply for declarations and some may not. If that is the case, I
find it a little strange that subclause (2) does not specifically include the exercise of rights
inconsistent with the rights of other groups and that it cannot be used in a way that is
inconsistent with the rights of other traditional rights use holders. Why should those
persons, who also hold traditional rights, who have a declaration in the same way as the
group which is exercising its right - whatever the right - not be protected in this provision
in the same way? More importantly, it demonstrates how pitiful the nature and extent of
the rights being confirmed by this legislation are. Clearly, it is not intended that
traditional rights ever be exercised in a manner which is contrary to or inconsistent with
the Bill. That includes clause 17 which incorporates all other written or unwritten
general law and the rights of holders of title, which includes people who have an interest
in land, such as licensees, prospectors and sandalwood gatherers. I do not have a
problem with paragraphs (c) and (d) although the kinds of ministerial certificates that will
exist will have the effect of taking away native title in certain circumstances.
I would like the Premier to state clearly why subelause (1) is necessary. Is it just to make
it obvious that the rights conferred by clause 7 can be exercised without any procedural
steps? Is it possible, in the context of this provision and the legislation, for different
Aboriginal groups to have traditional rights of usage in relation to the same land? if that
is the case, should the subclause not similarly provide for the rights of one group not to
be exercised inconsistent with that other group?
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Dr WATSON: I refer to the comments chat were made by me and the member for
Ftemantle last night about which Minister has carriage of this Bill. Under subclause (2) a
notice can be issued to an Aboriginal group which wants to exercise its rights by the
Minister under clause 26(1). Although I do not want yet to debate the merits or
disadvantages of clause 26, that clause means that the Minister can make a declaration
and then be gone. The amendments which we will be discussing continue to state that a
notice may be referred by or on behalf of the Minister to the Commissioner of Aboriginal
Planning. That does not take away the fact that this clause can wipe away those
traditional rights that the Premier said would replace native title. That is the danger with
Statute law; that is, a numbef'of provisos can be written into the Bill that will work in a
synergistic way to further minimise people's rights. Already the Bill has sought to
replace native title with a right of traditional usage. This clause states that people do not
have to declare or register their right to use the land as they have been; yet when one
stops to consider the implications of the way in which this clause is phrased, one must
think about those practical instances of what happens on the ground. Owing to the
history of dispossession of Aboriginal people it is not uncommon for communities to
have four to six different language groups that have been brought together through the
mission days; for example, at Balgo, Kalurnburu or Bidyadanga people regard that
country as theirs because it is where they were born and, in many instances, where their
parents were born. They practise the culture and Protect the sites of their own country
though these are practical issues for site protection and the operation of the Aboriginal
Heritage Act.
Mr Court: In the Martu claim in the western desent you are talking about five language
groups in the one area.
Dr WATSON: I think there are many more than that.
Mr Court: Many of those people take exception at being grouped as one. That is why
the disputation has occurred over their current claim.
Dr WATSON: We must understand their history and that some people were put into
missions a generation before the people who recently came out of the desert, 30 years
ago.
Mr Court: They have rights, too. Are you going to judge that?
Dr WATSON: No, but the Federal tribunal could. In this instance the Government is
saying: Step one, no more native title; step two, a statutory right of traditional usage; and
now step three, the Minister may well exercise a power given to him or her under this
clause and clause 26 to say, "Sorry folks; not these four language groups, only that
particular one." We do not know which portfolio the Minister who has the carriage of
this legislation will have, whether it might be the Premier or the Attorney General. We
have been told that it will not be the Minister for Resources Development Or the Minister
for Lands. The Minister may consult with the Commissioner of Aboriginal Planning,
who has a statutory obligation to consult. It cannot be done; it will not work. This is
another recipe for a quick route to the High Court. It is consequential on the Western
Australian Government taking away native title and the protection that people have.
I will return to develop that argument about clause 26. However, I sound a nowe of
warning that it is unjust, unfair and unprotective and will build on that breathtaking
vulgarity of replacing native title with a statutory right. Once Statute law exists it can be
amended and penalties can be imposed However, I notice that around this clause there is
no recourse for appeal.
Mr COURT: This clause highlights one of the great advantages of this legislation;
namely, chat it will diffuse the avalanche of litigation that will occur if the Federal
Government has its way, whereby Aboriginal people will have to go to the courts to
determine whether they have native title over a specific area. That will result in years of
litigation in Western Australia and, to a lesser extent, in other States. Under this Bill,
Aboriginal people will be able to enjoy their traditional usage rights, which wdl be
enshrined in law, and will not have to go to the courts.
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Mr Taylor: They will not accept that.
Mr COURT: Members opposite say they have a great understanding of Aboriginal
culture. Aboriginal people do not have clear boundaries. It is quite common for them to
share land.
Dr Lawrence: You do not understand. Do not be so patron ising of Aboriginal people.
Mr COURT: I am not being patronising. Under the Commonwealth proposal, there will
be winners and losers, because those Aboriginal people who can put to the courts a good
case will be granted native title over an area, and that may exclude other Aboriginal
people who also believe that they have a right of traditional usage of that land.
Mr Bridge: That is a silly argument, because you are proposing not to abandon the
current system and adopt the traditional Aboriginal system but to impose upon
Aboriginal people the administrative system which this Bill sets up.
Mr COURT: This clause will bring back the debate on native title to what it was in the
Mabo High Court decision; namely, the protection of Aboriginal people's traditional
usage of land. Aboriginal people will not have to go to the courts to get that protection.
It is interesting that members opposite raised the Martu case in the western desert,
because they ignored one half of the argument. There is now disputation, because some
people are saying that another group of people do not represent them and that they do not
support the claim that is before the courts.
Dr Watson: We do not even know which Minister will be able to take away those rights.
Mr COURT: I explained last night that it would be inappropriate for that to be any
Minister responsible for mining or land administration. It could be the Minister for
Aboriginal Affairs or any other Minister.
Dr Watson: It seems extraordinary that you have not designated someone.
Mr COURT: I never heard members of the former Government say who would be the
Minister for legislation chat had not even gone through the Parliament.
Mr Taylor: Does the Bill provide that it cannot be the Minister for Mines or the Minister
for Lands?
Mr COURT: No.
Dr Lawrence: You are saying, "Trust me".
Mr COURT: it may not be me.
Mr Taylor: This Bill does not provide that it cannot be a Minister who has a vested
interest in mining or land-
Mr COURT: The Government of the day could make that decision. This Government
would not put into that position a Minister responsible for mining or land administration,
but we cannot dictate to future Governments who shall be the Minister.
Mr Taylor: Yes you can.
Mr COURT: Does the Deputy Leader- of the Opposition want us to put in legislation that
the member for Kalgoorlie can never be the Minister for Mines?
Mr Taylor: Do not be silly.
Mr COURT: It is interesting that members opposite are now getting wholeheartedly
behind Keacing's proposal that applications for native title must be made to the courts.
Mr Walker, the Special Minister for State, said that there will be a flood of applications
for native title claims over a large part of Western Australia. Why have all that
litigation? Aboriginal people can have their traditional usage rights enshrined in law and
will not have to go to the courts.
Mr D.L. SMITH: The Premier, by his last few comments, has thrown away what I
thought was one of the main objectives of this legislation; namely, to try to remove the
uncertainty that confronts the mining industry and other people. The Premier and I both
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know that if people simply exercised their rights under this clause and if no procedure
were set up in Commonwealth legislation, the question of whether traditional title exists
and by whom it is held would continue to be a mystery for all of us. The Premier seems
to be saying he would rather that be the case and that the problem is highlighted only
when the actual exercise of those rights comes into conflict with one of the reasons listed
in subclause (2). That seems to mec to be a highly undesirable outcome, This clause will
give to Aboriginal people a false sense of security, and it will allow the people who will
give evidence in the courts today to die and thereby lose connection with the real
evidence of the traditions and rights that applied in a particular area. It is obvious from
clause 7 that this will be the case. Clause 8(1) at least makes it clear that Aboriginal
people will not have to go through the other procedures in order to exercise the right. It
will enable people to exercise those rights quite easily, pending the outcome of any
litigation.
Let us not pretend that the litigation is not desirable. The essence of the Federal
Government's approach, and what I thought was the essence of the State Government's
approach, is to try to remove uncertainty. None of the uncertainty will be removed until
the courts declare whether those people who make applications have the rights of
traditional usage which are conferred upon them by this legislation. The alternative is
that if an exploration company found a substantial deposit and wanted to secure proper
mining tenements for that land and get on with the business of mining, it would be only
at that stage that the issue of Aboriginal traditional usage would arise, and it would have
to go through a Supreme Court process. We do not know whether that will be a simple
process, because it will be determined by the rules and regulations of the court, but it may
be a lengthy process, and the whole of the project would stop while that was happening.
The whole thrust of what I thought the Premier was about, and what I am certain the
Prime Minister is about, is to get declarations across Australia in regard to what rights of
native title exist - or, as a result of this Bill in this case, what rights of traditional usage
are maintained by this legislation - so that all of the disputes and potential disputes can be
identified and resolved before this issue becomes of economic importance for this State
and for persons other than the holders of traditional rights who may be affected by any
applications that are made.
I did not hear the Premier clearly answer the question I put to him. Can he indicate
whether under his legislation a number of Aboriginal groups can hold rights of traditional
usage on the same land?
Mr Court: Yes.
Mr GRAHAM: It was niot my intention to speak on this clause, but the Premier raised a
series of matters which I must address.
Mr Court: I will not speak again!
Mr GRAHAM: The Premier keeps promising to do that. The Premier raised a number of
issues which directly relate, firstly, to my electorate and, secondly, to particular groups of
Aboriginal people living within my electorate, That listing is certainly not in any order
of priority. I respond to some of the allegations made about those people. With all due
respect to the Premier and the parliamentary processes, it is not for this Parliament, the
Premier, the member for Kenwick or me to determine who is the appropriate owner of
land in the desert; that is certainly not our role or function. Contested claims for that land
are not a matter for us to resolve. I have discovered at great cost to myself that it is best
to stand back and let these matters be sorted out.
Mr Court: It is our role to ensure that a fair process is in place.
Mr GRAHAM: That is the matter I now address. I hope the Premier accepts what I have
said. It is not a personal reference to the Premier, but it is a matter of concern to me and,
more impontantly, to the Aboriginal people living on this land. They are concerned about
what will happen to the land on which they have lived in an unbroken fashion for the past
20 000 years, notwithstanding that two competing groups live in that area,
The High Court Mabo decision involves the fundamental question which the Premier has
raised. The decision said a number of things, one of which was the "recognition of the
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rights and interests of a subgroup or any individual dependent on a communal native title,
is not precluded by the absence of a communal law to determine a point in contest
between the rival claimants; by custom such a point may have to be settled by
community consensus or some other matter prescribed by custom." The High Court
regarded that as the appropriate way of settling dispuces between Aboriginal groups. The
Premier's legislation does not do that - it does the opposite. It will play a major role in
taking from those Aboriginal communities the ability to determine who has what right
and at what level. This will be done through clauses 8, 9, 10 and 11.
When H-ansard reaches the speech by the member for Fremantle, in which the member
eloquently went through the communities in my electorate, it should delete "McGinty"
and insert "Graham "; the member robbed me of the speech I was going to make!
The Premier said that Aboriginal people do not have clear boundaries, and made some
statement that there aire differences between Aboriginal communities regarding the use of
land. The latter point is true.
Mr Court: The Mabo case involved clear boundaries, but in general they do not.
Mr GRAHAM: J do not want to go into the general, but refer to the Martu group in the
Pilbara. The Premier's comment was accurate in a sense: From the European
perspective there are clearly no defined boundaries. However, defined groups clearly
identify with certain packages of land.
Interestingly, that group of people straddle the Western Australia-Northern Territory
boundary. Without exception, the desert Aborigines in the Pilbara are the most
disadvantaged group of people in Australia. How will those people determine which land
belongs to them under this legislation? What will happen when they cross the boundary
between Western Australia and the Northern Territory? One of the reasons for our
Federal system of Government - lightning may strike me down for supporting Canberra -
is that the Australian people by referendum decided that these matters should be
appropriately handled at a Federal level. The Premier's legislation cannot handle the
community at Kiwirrkurra which occupies land on both sides of the border. This
legislation is incapable of application in the Northern Territory,
The Premier made the point about Aboriginal people having disputes over land - so
what? Frankly - with all due respect to the Deputy Chairman (Mr Prince) - if we were to
take lawyers off disputes in the white community over title, possession of land, use of
land, and the use of mining reserves, they would starve to death. These issues are a
constant source of litigation in the white community, so why the hell should they not be
in the black community? There is no reason to raise the question of race on that matter.
If the Premier can establish a system which allows for no conflicting land claims in the
black community, I give the undertaking that I will introduce appropriate legislation into
the Parliament to ensure that the same rules apply to the white community. We will see
how it stands up then.
Mr COURT: The member did not mention that about half of the Northern Temftory is
controlled by land councils, which provides certainty. Many concerns have arisen in the
Northern Territory regarding development and the wellbeing of many Aboriginal people
who are not benefiting from that system. We could debate all day about who is in the
best position to control those lands. However, our legislation encourages, as best we can,
Aboriginal people to negotiate among themselves and for agreement to be reached before
reaching the litigation stage.
The member for Pilbara said that it would be great to have a system in which native title
operated without conflict. A big difficulty in the Northern Territory is that -

Mr Graham: I referred to a system of land title without conflict, be it white or black.
Mr COURT: The problems in the Northern Territory have arisen because certain land
has been given to certain Aboriginal people, and other Aboriginal people have claimed
entitlement to that land. There is ongoing disputation that takes years and results in huge
delays to development. The point we are making about the Federal legislation is that it is
a recipe for half the State to be thrown into litigation in trying to determine who has
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native title over specific areas. The beauty of this legislation is that the rights are
recognised. I agree with the member for Plilbara that ownership rights are another
question. Regardless of which Government is in power I believe that over the next few
decades much more of this Stare will be developed and as a result of the development and
processes we are putting into place here, instead of it being white development, to
generalise, much development will take place where Aboriginal people will own and
control those projects. That is up to the Government of the day. Under Keating's
legislation -

Mr Graham: When we come to the piece of your legislation that allows that to happen. I
will have a close look at it and I might support you.
Mr COURT: With this legislation the Aboriginal people must become involved in
negotiations before land titles are granted. An example I have given in the past is
Broome which has a small development in one area which wants to grow. It faces many
problems securing the release of land, and finding sites for tourism, development and the
like, If we are to release large areas of land for development, under this legislation there
is no option but for the Aboriginal people to be involved in the negotiations. There are
about three main groups in Broorne;, there could be more. It could well be that in a large
area, for example a 50 mile radius of Broome, a plan is put in place which involves the
Aboriginal people as part of those negotiations. Where certain lands are identified for
conservation purposes - some lands already are - certain lands are identified for
Aboriginal purposes and are put into a form of title where they remain inalienable, and
other lands are identified for freehold and tourism developments. It may be that an
agreement is negotiated that so much of the freehold land to be developed goes to some
of the Aboriginal communities. Those are the sorts of agreements I envisage will occur
in places like Broome. It will vary around the State. I predict that over the next few
decades much of the Kimberley will be developed. In 20 years, when the member for
Kimberley visits what will be his former electorate -

Mr Thomas: He might live there.
Mr COURT: He might live there, but we will not argue about that. When he goes back
to the Kimberley I believe he will drive through the Fitzroy valley and see large irrigated
areas which will be freehold land. The same will happen south of Broomne where we
have vacant Crown land. The beauty of this legislation is that we have put in a formal
process where the Aboriginal people must become part of that negotiating process. As a
Government we will not be able to say that any vacant slab of Crown land can be opened
up and the Aboriginal people can have no say. Under this legislation, they must become
part of the negotiating process. Surely that is a positive.
Mr Graham: I understand your rhetoric and endorse much of what you say. Can you
show me where it is matched in substance in the Bill?
Mr COURT: The Bill is about establishing that the Aboriginal people must become part
of the formal process before titles are granted.
Mr Graham: The Bill is about knocking off native ridle and giving Aborigines a
traditional usage right which is not a proprietary right. You are putting in place the
obstacles to the very process.
Mr COURT: The specific areas the member wants to see are in the schedules.
Mr Bridge: As I understand you these traditional activities, whatever they may be, and
the right to participate in those areas of land, will be made ever so much easier as a result
of the non-declaration and registration of interest by other groups. How does the Premier
suggest that is possible?
Mr COURT: The groups continue with traditional usage until a development is to occur.
Mr Bridge: Nobody will know about it.
Mr COURT: The member understands the legislation. The Aboriginal people must be
informed and be pant of the negotiations. That requirement has never been in place
before in this State. People must acknowledge that as a positive.
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Mr D.L. SMITH: One of the questions I put to the Premier earlier was whether there
could be a number of Aboriginal groups who would have rights of traditional usage to the
same land. He said there was. The corollary to that question is, if that is so, and in order
to avoid conflict of rights between Aboriginal groups, why does subclause (2) not include
another categoty which deals with the rights of other holders of traditional usage rights in
relation to the same land? Subclause (2)(d) refers to a declaration made by the Supreme
Court. Why does it apply only under clauses 10, 11 and 12 and not to declarations under
clause 14 which are also included? I made an error before in saying that the procedures
did not enable the court to make the declarations of what the rights are. Clearly under
clause 14 they have the right to make declarations which identify and declare the rights
and which identify the members of the group and the boundaries of the land to which the
rights apply. They seem to me to be very important declarations. Yet if one takes on
face value paragraph (d) the rights of other Aboriginal users can be made contrary to
what is in clause 14. Surely in that context there is a need to amend this provision so that
it covers clauses 10, 11, 12(2) or 14.
The effect of declarations which we will come to later in clause 16 seems to be deficient
in the same way. There is no reference to declarations under clause 14 having effect
according to their tenor. As this is the first time that we have reference to registration
and the potential for registration, why have we opted to set up a separate registration in
relation to rights of traditional usage rather than allowing them to be pant of the ordinary
system of registering titles or interests in land?
Mr Court: Mining titles are not on the Register 2 000?
Mr D.L. SMITH: No, but we hope it will be interlinked under the information system.
Certainly interests in land and the rights to use land or to cross over land are very much
the nature of things which, in the past, we have sought to include on the register. As a
very fond advocate of the Torrens land title system, I do not like to see rights to use land
being separated from the register. The whole object of the Torrens register is to remove
uncertainty in relation to title and rights in relation to land. If the Government starts to
hive off certain aspects of the rights to use land into other registers, that substantially
detracts from the very thing that the Torrens title creates, which is certainty. If a person
wanted to establish the interests in land he should need to look only at the register which
could give that information. Certainly the Federal Government seems to have as a
requirement of its system that there be notification to the registrars of titles in the various
States of any declarations which are made. Quite obviously, when the registrar of titles
received that information, one would envisage he would want to do something about it.
The system we seem to be developing is one in which Aboriginal entitlements, accepted
by the common law, which is the basis of the rights of traditional usage, are not to be part
of that system. One of the reasons that I would like it to be pant of the Titles Office
system is the indefeasibility of title that interests under the Torrens system have
conferred upon them. Section 63 of the Transfer of Land Act states that no certificate of
title issued upon an application to bring land under this Act, or upon an application to be
registered as proprietor, shall be impeached or defeasible by reason or on account of any
informality or irregularity in the application or the proceedings, and so on. It goes on to
say that once on the register, that is the be-all and the end-all of the situation. Unless a
person can establish fraud, or some of the other rare exceptions to indefeasibility, one has
a title and it cannot be challenged by anyone else.
One of the very real concerns I have about declarations the courts can make under
clauses 10 to 12, which are referred to in clause 8(2), is that those declarations are just
orders of the court. They can be changed, varied Or set aside in the ordinary way that
those things are set aside. One of the particular concerns I have, for instance, is that one
can envisage an application being made by an Aboriginal group for a declaration under
clause 12, and it may well be that some holders of title - some persons who think they
have an interest in the land that has extinguished native title and, therefore, abrogated the
conferment of the traditional usage and rights - do not receive notice of those procedures.
At a later date there would be nothing to stop those persons from starting proceedings,
saying that the declarations made under clauses 10 to 12 are faulty because the court did
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not have all the evidence before it at the time, which could have been available if there
had been adversary proceedings to which they were a party. That gives rise to the fact
that although some people may think that by getting a declaration under clauses 10, 11,
12 and 14, it is the be-all and the end-all of the matter, it is not. It is the be-all and end-
all of the matter only for as long as the order of the court is maintained. Nothing in the
legislation says that once the court has made a declaration that is the end of the matter in
respect of all parties for the future, and there is no equivalent of section 63 in relation to
indefeasibility of title for other forms of use or interest in land. To that extent, it seems a
very defective approach. If we are to list those sorts of things under subclause (2), we
need to make some provision for the fact that at sonic later time, some variations or
further declarations may be made which affect earlier declarations that should be in a
way covered by this clause.
Mr COURT: The first point I make in response to the member's query, is that the
Aboriginal traditions vary between different groups, and it is quite often the case that
although they share the same lands, they have different traditional usages. That must be
accommodated in the proposals.
Mr D.L. Smith: Why is the right of other groups also included in subclause (2)?
Mr COURT: They are the people who know under Aboriginal traditions what their rights
are in that particular area.
Mr D.L. Smith interjected.
Mr COURT: Of course, when a court is asked to decide on matters of native title,
federally and of traditional use, that is one of the difficulties it will run into. On the
question of how to register the traditional use claims, the suggestion made by the member
for Mitchell that it should be pant of the general register is accepted. Clause 42(2) states
that the register can be maintained in conjunction with any register, for example, the land
titles register. Whereas at present mining titles are not part of that register, that may
become the case.
Mr D.L. Smith: If it gets onto the register of titles, will it attract indefeasibility under
section 63?
Mr COURT: No, it would not because it is a quite different concept. Clause 14 does not
provide a separate source of power to make a declaration, it only sets out what must be in
the declaration.
Mr KOBELKE: Clause 8(1) indicates that there is no need for such rights to be
registered. That, again, reflects the spirit of the legislation generally. While recognising
that in drafting such legislation it may be simpler to provide in that way and register any
areas of dispute, it also leaves the whole process open to Aboriginal people being far
more easily disfranchised of their rights. I ask the Premier what consideration has been
given, if any, to turning it around and seeking, through a proper process, to have those
rights registered. We would then be in a situation of not having everything phrased in
such negative way against those rights. Subclause (2) states -

Subsection (1) does not authorize members of an Aboriginal group to exercise (or
purport to exercise) rights of traditional usage in relation to land contrary to, or in
a manner inconsistent with -

The four ways in which those rights can be ruled out are then listed. The rights exist, but
the Bill does not provide for their registration except when problems are encountered.
Therefore, by implication those rights can be whittled away. The different ways in which
those rights can be excluded are outlined in other clauses of the Bill; for example, by the
rights of the holders of title, and that shows up the big distinction between the rights of
titleholders and the rights of traditional usage - it subjugates traditional usage to title
rights. Paragraph (c) states that a notice can be issued to the Aboriginal group by the
Minister under clause 26(l) and that clause states that those rights can be extinguished or
suspended for a period. The Minister has the power to do that for any purpose for which
land can be taken or resumed compulsorily under any written law. Does the written law
encompass Commonwealth law or, as a legal principle, will it be only State law?
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Mr Court: It is only State law.
Mr KOBELKE: A very large body of law would come into play for the possible
extinguishment or suspension of that right of traditional usage. The whole process lines
up so that one step after the other it whittles away the possible right of traditional usage.
It does not take away native title and replace it with traditional usage rights which will be
recognised. Clearly, this Bill does not provide any system of tide. No attempt has been
made in dhe Bill to register rights of traditional usage so that Aboriginal people will know
from the outset what is theirs. Clause 8(I) states that the usage can be exercised without
being registered and subclause (2) says that it can be taken away by various means.
Registration can be done following some form of contest or disputation. The process is
totally negative and in large part is left to the Minister to determine. Under common law
there is recourse to the courts, which is a system of natural justice, but in this case
disputes will be determined by the Minister. This State has a history of ministerial
intervention in Aboriginal affairs issues. People would not have any trust whatsoever in
a system which gives the Minister the power to intervene, suspend or extinguish those
rights of traditional usage.
The Premier has been asked on several occasions why this Bill cannot designate who the
responsible Ministers will be. Some of the subsidiary Acts refer to the Ministers for
Lands, Mines or Aboriginal Affairs. Throughout this Bill, particularly clause 8(2)(c),
reference is made to "the Ministert'. Members might be able to foster some confidence in
this Bill if they knew which Minister will have responsibility for the different aspects of
this legislation which give him such power, as against the power which might rest with
the Aboriginal people whose rights are likely to be threatened. If the Minister
responsible for these decisions is the Minister for Mines, the Aboriginal people will have
very little confidence in this Bill because it will be a case of Caesar appealing to Caesar.
I ask the Premier to be more forthright and inform the Committee why he cannot move
an amendment to those clauses which refer to "the Minister" to indicate which Minister
will be involved in making those decisions.
Any objective reader would say the whole tenor of clause S is opposed to the upholding
of any real right for Aboriginal people. The Bill does not set out to establish that
Aboriginal people can gain this right and that it could be recognisable not only by groups
that may or may not have competing interests, but also by Government authorities. We
should not assume that these ights can be registered only if they are contested when
there is a problem. Clause 8 is negative in its approach to traditional usage. I ask the
Premier to consider taking a more positive approach to it.
Mr COURT: Subclause (1) is positive. The whole approach that the Government is
taking with this legislation is that it is not going down the same route as the Federal
Government's legislation where there will be litigation and competing groups claiming
native title. Only a few minutes ago the Committee was considering the difficulties
associated with determining who has the traditional usage rights over various areas and
members recognised those difficulties.
I explained the situation about the responsible Minister last night and again 15 minutes
ago. The member must have been out of the Chamber. It would be inappropriate for the
Minister to be either the Minister for Mines or the Minister for Lands.
Dr Watson: It does not say that.
Mr COURT: The Government of the day will choose the Ministers responsible for the
different areas. In this case, the Government would not have the Minister for Mines or
the Minister for Lands involved in it.
Mr KOBELKE: The Premier's answer about the responsible Minister was a non-answer.
Generally, legislation specifies the Minister responsible. The Premier does not want to
address the question and his action leads to heightened suspicions as to what the
Government is really about.
The Premier said that his Government's approach to this issue, as opposed to the
Commonwealth's approach, will lead to less litigation. That is the Premier's opinion.
Time will tell whether he is right or wrong.
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Mr Court: The Prime Minister and Mr Walker agree with me.
Mr KOBELKE: It certainly will not if the legislation is partially invalidated by being in
conflict with the Commonwealth laws, whether it be the Racial Discrimination Act or the
proposed Native Title Act. Time will tell whether the moad down which the Premier is
going will be one of less litigation. However, the Premier's bold assertion is not
supported by the arguments that he has put forward in this debate.

Division
Clause put and a division taken with the following result -

A yes (27)
Mr Ainswortt Dir Hames Mr PenDa
Mr CJ. Barnett Mr House Mr Shave
Mr Btaikie Mr Johnson Mr W. Smith
Mr Board Mr Lewis Mr Strickland
Mr Bradshaw Mr Marshafl M~r Trenorden
Dr Constable Mr Mcece Mr Tubby
Mr court Mr Minson Mrs van de Kiasborsi
Mr Day Mr Nicholls Mr Wiese
Mrs Edwardes Mr Osborne Mr Bloffwiwch (Teller)

Noes (22)
Mr M. Barnett Mrs Henderson Mr D-L Smith
Mr Bridge Mr Hill Mr Taylor
MrtCatania Mr Kabelke Mr Thomas
Mr Cunningham Dr Lawrence Ms Warnockc
Dr Edwards ]Mr Marlborough Dr Watson
Dr Gallop Mr McG inty Mr Lay (Teller)
MrGrahamn Mr Riceling
MrGrill Mr Ripper

Clause thus passed.
Clause 9: Maintenance of rights aof traditional usage -
Mr GRAHAM: I have already made the point about the traditional usage of land being a
devalued currency when compared with native title as envisaged by the High Court
decision on Mabo. It is difficult to talk about clause 9 without talking about clause 10
and, to a lesser degree, clause 8. To an extent the three are interrelated; they are all about
the way in which Aboriginal groups will determine their rights to traditional usage.
To some extent some small pants of this legislation are in line with the Mabo decision.
However, in its fundamental thrust, it is totally at odds with the Mabo decision. Like
other parts of this legislation, in a legitimate challenge to the High Court this clause will
also fail. It is probably worthwhile here to go back to the decision again and to point out
that the rights of usage are not something conferred by the Parliament or a Minister they
were envisaged as native title according to this legislation. The High Court made the
point that rights of this nature are best determined within the community.
The first pant of this clause attempts - again I am being good natured in suggesting that
maybe there was a legitimate attempt by this Government to try to match this legislation
with the Mabo decision -

Mr House: Thank goodness for the member's good nature.
Mr GRAHAM: It does not take me long to learn a lesson, unlike some. This legislation
sets out to allow Aboriginal communities to make that determination, but it does not
quite achieve that. Whereas the High Court said that the sole determinants were the
Aboriginal communities and the traditions and customs exercised by those communities,
the first part of clause 9 talks about determining the traditional usage by reference to
Aboriginal traditions. That is the first caveat: Members of the Aboriginal community do
not determine the usage; someone else does, and it is determined by reference to their
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traditions. It raises a whole series of interesting points. For instance, how are Aboriginal
traditions that are sacred to an Aboriginal community determined under this part of the
legislation?
The second caveat on the deliberations over the rights is that not only are those traditions
referred to but also they must be traditions that continue to be observed by Aboriginal
persons connected with that land. There is a double caveat.
The second clause arguably fails within the province of the Mabo decision. In outlining
what it considered to be the common law rights of land, the High Court said, among other
things, that Aboriginal people must maintain their connection with the land. I would
argue that that is a requirement in both the Mabo decision and the State legislation.
Looking at the Mabo decision, we must come back to the point that the judges made all
the way through the judgment about the community making the decision. With all due
respect, this legislation does not entitle the community to make that decision. It entitles
others to do that. Clause I1I is quite a nasty provision which allow Ministers to take
punitive actions by forming an opinion, not by weight of argument or logic.

Sitting suspended from 6.0010o 7.30 pmn
Dr LAWRENCE: As was pointed out by the member for Pilbara, this clause deals with
the maintenance of rights of Aboriginal usage. This clause is drafted very narrowly, in
such a way as to restrict as far as possible traditional usage rights over land, the nature of
the rights, and the group of people who may claim them. Under this clause they are
limited to the situation where all members of the group with affiliation can be identified
and apply only where Aboriginal tradition is maintained. That is the observation I make
about the narrowness of application. We understand that Aboriginal culture is flexible
and people have varying traditions associated with the land. They roam over large areas
and theme is a steady evolution of culture, It is not static. In many cases, Aboriginal
people have been forced off the land through no fault of their own. This clause does not
make the same allowances for that, although the High Court did in the Mabo case. I
appreciate that subelause (2) reads -

Rights of traditional usage in relation to land continue only so long as members of
the relevant Aboriginal group maintain their traditional connection with the land
in accordance with Aboriginal tradition.

And some concession is made in subclause (3), which states -

Traditional connection with land may be regarded as having been maintained for
the purpose of this section even if occupation Or use of, Or presence on, the land
was not continuous ...

It may be that it is not only not continuous, but it has not been able to continue at all
because of restrictions placed on activities of the Aboriginal people. The Premier
purported to know something about the dispute between the Mardu people and others in
the western desert who had a clatm on land in that area. If this clause were applied in a
strict sense to some of those people they would not even begin to mount a claim because
they have been excluded in recent times - it is not continuous occupation; they are not
there now - although they may as recently as the 1 950s and the 1960s be said to have had
some reasonable claim on the area. This clause, which purports to maintain the rights of
traditional usage, is defined far more narrowly both in terms of what Aboriginal people
need to do and Over what period and with what interr uption they may be able to do it, in
such a way that the rights are restricted rather than enhanced.
We found in all of the Bill that rather than being generous in its Provisions it is extremely
narrow with the effect that it would make it extremely difficult for some groups to lay
claim even to the limited rights of traditional usage.
Mr D.L. SMITH: I have a number of concerns about the clause. First, it is really a
direction to the court about the process or evidence it will use in determining exactly
what are the rights of traditional usage and whether they still exist. Under subclause (1)
the court is being directed in effect not to have regard to Aboriginal tradition in taco but
only those Aboriginal traditions that continue to be observed by Aboriginal persons in
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relation to the land. If this provision truly reflected the Mabo decision, it would do two
things: First, to identify the extent of the rights one would have regard to total
Aboriginal tradition; that is, Aboriginal traditions in the past, the modifications that have
occurred to the traditions either because of evolution or the impact of white settlement, or
otherwise; and, second, that continuance of the observance of the traditions is simply a
factor in determining whether a title exists and not to the extent of those rights, and
which persons are entitled to exercise them.
Three limitations are imposed by subclause,(l): One is the limitation on the identity of
the persons who are entitled to exercise the fights. That is, it is not the Aboriginal groups
in coto or in combination - if there is more than one - but we must identify from the group
those Aboriginal people who are still exercising those rights or are entitled to exercise
them. The reference is to Aboriginal traditions that continue to be observed, and it must
be in relation to particular land rather than land where the evidence might be in other
cases - Wadjula cases - relevant to those determinations.
Subclause (2) shifts from the notion of the current observance of Aboriginal traditions to
requiring that there be maintenance of the traditional connection with the land in
accordance with Aboriginal tradition. Exactly what "traditional connection" is meant to
imply is not defined anywhere else in the legislation. It is obviously meant to give rise to
a satisfaction on the part of the court that the particular Aborigines and the particular
Aboriginal group have maintained not just the observance of the traditions but their
connection with the land.
Subclause (3) gives a very slight waiver of that requirement, but it still requires that, if
there has been a gap in the connection rather than in the exercise of the traditions,
provided it was maintained in accordance with Aboriginal tradition, it can be said that
there is an ongoing connection with the land. Again, exactly what "in accordance with
Aboriginal tradition" means is something that would be subject to evidence of past
Aborigines as to how long they could be absent from land and still be regarded as the
traditional owners of that land. I would have thought that, at least in relation to subclause
(3), the Premier would have ensured that the subclause would allow that, if the
Aborigines had been deprived of the connection with the land through no fault of their
own, even if it meant a break inconsistent with Aboriginal tradition, they would continue
to be regarded as being connected to the land in a traditional sense.
We have had recent examples where pastoralists have fenced off the land and refused to
allow Aborigines entry or passage across their land. Clearly in that case there is a
deprivation of the traditional connection with the land because of the wrongful conduct
of a particular pastoralist. The legislation should have been broad enough and the
Premier should have been munificent enough to ensure that those sorts of forced
disconnection with the land do not sever the ability to exercise the rights of traditional
usage.
In other cases in very early periods, some Aboriginal groups were almost exterminated.
If they were occupying a fairly large area and their numbers were decimated, one would
expect that they would not continue to exercise all their traditional rights in relation to all
that land. Because of the substantial reduction in their number or because there had been
murder and other acts against their brethren, they may have chosen to move to a corner of
their traditional land and to only exercise the rights in relation to that corner. Those sorts
of circumstances, in my view, were clearly envisaged in the Mabo decision as being
possible and not having the effect of disconnecting the Aborigines from their traditional
rights.
I would have preferred if subclause (3) had been left discretionary so that it simply said -

Traditional connection with land may be regarded as having been maintained for
the purpose of this section even if occupation or use of, or presence on, the land
was not continuous.

If the paragraph concluded there, it would have left the court with some discretion to
examine the reasons for disconnection and then examine whether the disconnection was
long enough to say that they had lost that traditional right.

1Sanis
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Similarly, the observance of customs is irregular in some cases and quite often very
difficult to prove. It may be that, according to Aboriginal tradition, some Aboriginal
customs and rights are exercised only in certain years or in particular circumstances.
Proving that they are still being exercised may be difficult. As I have said, the evolution
of those traditions should have been recognised in a more precise way so that it would be
clear that, for example, the traditional right to pass over land has changed with the
availability of vehicles. Different circumstances apply in many areas of traditional
ownership and title today as compared with when white settlers arrived. It should be
clear that moving over land in vehicles, hunting with firearms, establishing permanent
residences rather than humpies and not going on walkabout as they did in the past are all
part of the evolution of those Aboriginal traditions which have been pant and parcel of the
effect of the intrusion of white settlers on their land.
A clear statement should have been made in the clause that, in terms of the evidence to
which the counts could have regard, it should not just be the observance of Aboriginal
traditions as they are exercised now but as they have been exercised in the past, to
examine whether, even if there has been a gap in the observance, they can still apply.
The clause also should have made it obvious that there was the ability to evolve those
traditions in accord with the changing circumstances and technology that should be
available to Aborigines in a different way from the way in which it is available to white
people. Similarly, in relation to traditional connections with the land, there should have
been an understanding that there are a great variety of reasons why that traditional
connection may have been severed or lessened both in the frequency of access to the land
and in the area of the land that is covered.
I am disappointed that we seem to be aiming in this clause not to be magnanimous in
extending the traditions and the rights of traditional usage that flow from it, but rather
narrowing it so that, for Aboriginal traditions to continue to be observed, there must be
an ongoing connection with the land, and ir is really regarded as a traditional connection -
whatever that means. There is no provision for a break in the traditional connection
which has been no fault of the Aborigines unless that Aboriginal group can establish that
it has been maintained some way in accordance with Aboriginal tradition.
The final matter that concerns me is the way in which subclause (4) might be
misinterpreted. The rights of traditional usage are said to be inalienable other than by
surrender under clause 25. A plain reading of that would indicate to me that Aboriginal
rights are totally inalienable. One of the aspects of the Mabo decision was that different
rights may prevail in different circumstances and different places across Australia and
that we should have at least said that rights of traditional usage are alienable in
accordance with Aboriginal trdition. That would have made it very clear that, in terms
of the rights of succession, the rights pass from the current members of the Aboriginal
group to their descendants, It could have included as their descendants people who may
not be of full blood of the community from which they are descendant, but may be of
mixed blood with either another Aboriginal group or with the white community.
Those sorts of provisions would have given some credence to the Premier's claim that
this Bill is about actually recognising native title but substituting 'rights of traditional
usage" so that the land can be used in a more meaningful way. This legislation should
have provided that the court could be fairly free in its approach to the issue; it could be
fairly free to decide exactly what traditions it should have regard to; it could have some
regard to the reasons why there may have been some disconnection; and in some cases it
could have recognised that there is some ability to alienate in accordance with Aboriginal
tradition at least in terms of succession or in other forms. I do not know whether that
may be true of some or all Aboriginal groups. However, I dare say that they often acted
as hosts to other Aboriginal groups and may have allowed them to exercise some of their
traditional rights in conjunction with their group either for a limited period or on an
ongoing basis. We should have allowed for those sorts of things to be identified and to
be part of the rights which are to be conferred by this legislation. This legislation is not
about reflecting what is the effect of Mabo. If the Premier wanted it to be something
worthwhile to Aborigines we should have looked at improving some aspects of the Mabo
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decision. The matters that I raise could have substantially improved this legislation if this
clause had been amended. The reason we are not moving any amendments to this
legislation is chat we want it to fail because we regard the rights that it confers on
Aborigines as being worthless and as being a total extinguishment of native title.
Mr BRIDGE: The member for Mitchell indicated clearly our concerns about this clause.
It is the same concern that we have had all along with this legislation. The Premier
seems to be having great difficulty understanding why we are concerned about this. We
have talked at great length about the extinguishment of native title and we have told the
Premier how and why that bothers us. This is another example of why we are further
concerned about the legislation. It places a rope around the people; it places another
impediment in the paths of people who have a genuine claim to land.
What an assignment it is for someone to have to identify an association or an affiliation
with land! There are Aboriginal people who, for reasons that they were not able to
control, moved off the land. How will that be easy? The major problem for Aboriginal
people will be not only to try to find a bit of land that may conceivably be theirs but also
to prove their association with that land. All sorts of restrictions are being placed in their
way. The one section that I thought may have set up a structure to assist Aboriginal
people in this regard - that is, the part relating to the declaration and registration - the
Premier has chosen not to include. He thought it was okay that it was open-ended and
flexible. In our view, chat open-ended provision relating to the declaration and
registration is not in the interests of Aboriginal people because everything will be left
open-ended until there is a dispute. Then it will be closed to solve that major problem. I
cannot understand how, on the one hand, the Premier can argue about the importance of
that flexibility - that non-requirement of the declaration and registration - in the clause
immediately prior to this, and then require those conditions to be met by Aboriginal
claimants under this clause. That will be extremely difficult. There must be a better way
because, in the end, they will not achieve rights to those parcels of land that will become
available through this legislation because it will be too difficult.
This is another example of the determination by the Government to water down and
weaken the real options that may be available under this legislation for parcels of land to
be claimed by Aboriginal interests. Further into the clause, it refers to the onus of proof.
That will be a nightmare. We are here debating a piece of legislation which has as its
basis a recognition by the High Court of the rights of Aboriginal people to land. We have
been propelled into this debate by that decision. However, as a consequence of that we
arc now placing all of the impediments that we can devise into legislation and making
Aboriginal people abide by that legislation. We are saying to the Aborigines that if they
can accommodate the statutory requirements contained in this Bill, they may have some
chance of succeeding with their claims for land. No matter how the Premier condemns
us for being unrealistic in our continued criticism of this legislation, we are justified.
Mr COURT: The member for Mitchell summed up the attitude of the Opposition. He
said it wants the Bill to fail and therefore will not bother attempting to amend the
legislation. This clause reflects what the High Court wanted to achieve with the
maintenance of traditional usage rights and all members opposite can do is say that it is
not enough. It reflects what they said -
Dr Lawrence: Only through a glass darkly, Premier. It is certainly not a reflection of
your attitude.
Mr COURT: That is typical of the attitude of the Leader of the Opposition. It shows that
she cannot have much knowledge of what the High Count said in its rulings if she cannot
see that this clause reflects the maintenance of traditional usage rights.
Mr GRAHAM: The Premier insists on putting forward the line that parts of his
legislation are in line with the Mabo decision of the High Court. We have been through
the process where I showed the Premier his logic of traditional usage is not in line with
the High Court Mabo decision. Clause 9(1) is a significant watering down of the rights
of native title that were recognised by the High Court. The first step is that the
Government has watered down native title and called it traditional usage. However, let
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us accept for the argument that traditional usage and native rights are the same things -
albeit they are not. The High Court decision went to great lengths to explain to the public
of Australia, people like us, that the determination of native title and how it will be
exercised is the responsibility of those communities; not the responsibility of the Premier,
me, or the Parliament. The court spelt out that the responsibility lies with the Aboriginal
communities. Clause 9(l) says that those rights are to be determined by reference to
Aboriginal traditions. That is not in line with the High Court Mabo decision. The
Premier may have headed down the right path, but he does not have the solution. Not
only is it not in line with the High Court decision, but he puts the second string on the
bow which is in line with the decision; that is, the requirement on Aboriginal
communities to maintain some continuity of inhabitance and tradition. Those are the two
clear differences of opinion about what is or is not in the Mabo decision. The Premier's
legislation is not in accord with the High Court decision.

Division
Clause put and a division taken with the following result -

Ayes (27)
Mr Ainsworth Mr House Mr Pendal
Mrfllaikie Mr Johnson Mr Prince
Mr Board Mr Kicrath Mr Shave
Mr Bradshaw Mr Lewis Mr W. Smith
Dr Constable Mr Marshall Mr Trenorden
Mr Court Mr MeNec Mr Tubby
Mr Day Mr Nicholls Mrs van de Klashorst
Mrs Edwardes Mr Omodel Mr Wiese
Dr Hames Mr Osborne Mr Blorfwiteh (Teller)

Noes (22)
Mr M. Barnett Mrs Hal lahar, Mr D.L. Smith
Mr Bridge Mrs Henderson Mr Taylor
Mr Catania Mr Hill Mr Thomas
Mr Cunningham Mr Kobelkc Ms Warnock
Dr Edwards Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahiy (Teller)
Mr Graham Mr Riebcing
Mr Grill Mr Ripper

Clause thus passed.
Clause 10: Declaration of entitlement -

Dr LAWRENCE: As we have already indicated, this Bill contains no provision for
registration. This clause provides that any Aboriginal group that considers it is being
prevented from exercising its rights of traditional usage in relation to land by any person,
may apply to the Supreme Court for a declaration as to (he extent members are entitled to
exercise rights of traditional usage. This apparently provides for a right of redress for
those Aboriginal people who believe that there has been some trespass on their rights of
traditional usage if they consider they are being prevented from exercising such rights by
anybody, including Aboriginal people. The Opposition has already indicated that in
many respects the failure to provide for appropriate registration is totally contrary to the
normal processes that apply with title. The Premier has attempted to argue these rights of
traditional usage are equivalent to title, yet they have not been treated in that way. More
importantly, in relation to this declaration, instead of having a register of interest of
traditional usage whenever anyone seeks to prevent Aboriginal people from exercising it
- in other words, it is a blanket Provision, a right they enjoy, which is what the Premier is
trying to say - the Aboriginal people must go to the courts to uphold their rights. It is a
reversal of the normal procedure and another ground on which the Premier will fall foul
of the Racial Discrimination Act. This is the complete opposite of the rights of others
where the rule is that those in possession of land have a prima facie right to it. We are
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being told here chat if the Aboriginal people are able to identify intrusion into their
traditional rights they must go to the courts and ask them to uphold the rights, rather than
the reverse being true. It is another clear and unjust reversal of rights.
One of the things that should be reiterated about this Bill, and this is another example of
it, is that it purports to equate statutory rights of traditional usage with native title as
determined in the Maho cases, hut says very clearly that the rights of traditional usage are
the same as native title unless this Bill provides otherwise. This is yet another case of the
Bill providing otherwise in spirit. Normally'rights of that kind would be assumed, They
would not have to be sought by way of application to the Supreme Court by a group who
believe they have been aggrieved. There is no registration of rights, no tide. The
Premier seems to think that is a virtue of this legislation - that anybody who claims to
have traditional use rights can exercise them;, but it puts the Aboriginal people in an
extremely adverse position.
They are required to complain if there is intrusion into their rights, and that is the
principal moment at which they can seek some declaration of their traditional rights of
usage in relation to a particular area. The Supreme Court is then authorised to make such
a declaration. As we will see later, that does not mean that those rights assume pre-
eminence over the rights of other landowners or the Crown. It is a mechanism for
declaring that such rights exist, and the Supreme Court has no power to insist those rights
should not be interfered with or that they take precedence over other rights. It is a
mechanism which is triggered only when those rights are interfered with. That is really
the reverse of what we would normally expect in cases such as this. Unlike the Federal
legislation, and here I do make a comparison, there is no provision for Aboriginal people
to have the necessary funds to enable them to make such applications to the Supreme
Court. Were there to be some dispute between Aboriginal groups about a particular land
area or their right to exercise traditional rights over it, there may well be one group which
ends up with funding and another that does not. This Bill gives them no natural justice
because they have no means in many cases of making the necessary application to the
Supreme Court to declare that they have interests in land and traditional use rights, which
the Premier claims are there in any event. This clause very clearly shows that the
Aboriginal people are not given any rights under this Bill, even in relation to the so-
called gift of traditional right and usage. They have to seek a declaration of the court,
which does not protect them, and which they may not be able to afford in any case to
seek to have achieved. They are the ones who have to determine whether they shall
make such an application on the basis of interference having occurred.
A consequence of this provision will be that the Aboriginal people will then be held
responsible for any hold-ups in development, mining or tourism because they will be the
ones who will have to say, "Hang on. You have not consulted us. You have not
determined the extent to which that is going to interfere with our traditional use. You
have not undertaken any proper precautions against that interference." They will be seen
to be the only ones creating a problem. If their entitlements were assumed at the outset
and registered, then the onus would be on the developer, the mining company or the
Crown to determine who holds the title or the traditional usage and to make appropriate
the application if they were to be interfered with in any way. This legislation is upside
down in every respect. There are many people in this State, not as many as the Premier
believes, who will see the Aboriginal people as culpable of holding up development arnd
stopping jobs when they try to make an application under this clause to have their rights
recognised. It must be said, however, that even if they are successful in having such a
declaration made, there is no indication from this provision or, indeed, any of the others
that they will have anything more than perfunctory acknowledgment, and they are then
most likely to have their traditional use rights struck down. This Bill makes their
statutory rights to title more limited than title and secondary to every other tidle, Since it
has no proprietary quality, it is not even certain that they would -

Mr Lewis: They never had a proprietary title, because they did not define their
boundaries.
Dr LAWRENCE: What a load of codswallop! I suggest the Minister go back to
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whatever deep, dark hole he has been lurking in for the last few hours and leave the
debate alone. The Premier acknowledges the native title and the Bill defines it under
clause 3, where it says that native title means one or more rights or entitlements of a kind
recognised by the common law. What is the kind recognised by common law? It is in
Mabo No 2 and the question of boundaries in the very puerile and narrow sense that the
Minister chooses to limit native title is not something anyone would insist on in any case.
If there are rights of traditional usage they have to be over an area of land. The
declaration sought under this Act by the Supreme Court will still have to refer to some
area of land.
Mr Lewis: I have forgotten more about law than you will ever know.
Dr LAWRENCE: The Minister has permanent amnesia and it is a very convenient one.
The Minister has demonstrated one of the worrying features of this legislation, which is
that there are members of the Cabinet who have assented to it and do not understand its
provisions. If that is the case, how can the people of Western Australia have confidence
that this Bill has any of the qualities that should attach to a Bill of this significance? I
want to draw attention to that faux pas on the part of the Minister. A declaration of
entitlement to exercise traditional usage in relation to land is a declaration of whether and
to what extent people are entitled to exercise those rights. That is land which is
presumably circumscribed in some respect, otherwise it could mean the whole world or
the whole of Australia. Let us not have this nonsense, that we cannot talk about native
title because we cannot confirm boundaries. The Premier understands how stupid that
observation is.
Mr Lewis: You need to define boundaries.
Dr LAWRENCE: They also need to be defined in the Act. The Supreme Court will have
to declare boundaries on the various claims that are made. I think the Premier is right to
sit beside the Minister and tell him to be quiet, because otherwise this debate will go on a
lot longer than is necessary in order that we might correct the misconceptions of
members, such as the Minister responsible for planning. The point I want to make very
forcibly is that this is upside down justice and another example of where Aboriginal
interests in their rights are reversed. Instead of the onus of proof being on those who
seek to interfere with Aboriginal rights, circumscribed though they are by this Bill, it is
the Aboriginal people who have to insist on their rights against all corners. That is not
any definition or understanding of justice any reasonable person would subscribe to.
Dr GALLOP: By way of interjection the Minister for Planning indicated his complete
ignorance of the question of Aboriginal land rights and its relationship to Aboriginal
history. Through you, Mr Chairman, I will read to the Minister for Planning a few
quotations from chapter 12 of the Seaman Aboriginal land inquiry of September 1984. In
this chapter the commissioner indicated very clearly that his studies of the history of
Aboriginal society indicated a system of land tenure did indeed exist and was defined in
Western Australia before 1829. The first quotation is from Scott Nind of 1831, which
stares -

The quality of land owned by each individual being very considerable . . . others
of his family have certain rights over it.

Turning to John Eyre, in 1845, he states -

Particular districts are not merely the property of particular tribes; particular
sections. . . are recognised .. , as the property of individual members.

In 1851 Bishop Salvado had this to say -

Each particular family regards one particular district as belonging exclusively to
itself.

Writing in 1902 and referring to 184 1-43, Austin and Roth had this to say -

Each family in the tribe had its own territorial division . .. each person knew what
there actually was on his own possessions.
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Finally, Armstrong, who was one of the early settlers and ant interpreter for the
Aboriginal people, wrote this in 1836 -

The right of property is well recognised among them .. the land appears to be
apportioned to different families.

Those are authorities from the State of Western Australia. Through you, Mr Chairman, I
refer the Minister for Planning to the basic textbook on Aboriginal land rights, which is
Henry Reynolds' book The Law of the Land, chapter 3, in which he said -

Settlers who had spent any time with Aborigines came to appreciate that they had
a deep emotional bond with their own country. They missed it when away from it
and rejoiced when they returned.

He continues, just as Commissioner Seaman does, to give a series of contemporary
quotations about Aboriginal land and the property assumptions that were made. I will
read a couple of passages. Firstly, the surgeon at the Albany settlement writing in the
late 1820s observed that "every individual would immediately announce to us his tribal
name and country". A pioneer missionary wrote home to his superiors in Britain in 1821
and explained that Aborigines -

possess some tract of country which they call their own; but, even on ibis,
although it may afford them animals and fish, they will not be permanent. Yet
they are so senselessly bigoted to (his particular spot, that when you would
persuade them to settle in any place, they will not understand you, no more than if
you discoursed to them in Latin Or Creek.

I also quote from John Dunmore Lang, the early Presbyterian and, I suppose one could
say, the founder of Australian republicanism -

You may take it as certain ... that the Aborigines of Australia have an idea of
property in the soil.

Backhouse, when writing about the Western Australian Aborigines, observed that it was -

quite clear that the natives . .. from Swan River to King George Sound, recognize
their distinct hunting grounds as the private property of the different families, and
that the boundaries are distinctly defined ... they have their private property
clearly distinguished into hunting grounds, the boundaries of which are definite,
trees being often recognized by them as landmarks.

The interjection of the Minister for Planning on this clause indicated, as the Leader of the
Opposition said, the complete ignorance of members of this Government about why the
High Court of Australia in 1992 concluded that Aboriginal people had a native tite to the
land in common law.
Mr D.L. SMITH: Is clause 10 meant to be the only opportunity for Aboriginal groups to
seek declarations as to their entitlements; or is it simply an additional right to seek a
declaration in particular circumstances? In other words, is clause 10 meant to be
exhaustively the only opportunity for Aboriginal groups to apply to the Supreme Court
for declarations of the kind provided for in clauses 10 and 14? I would be concerned if it
were because the first thing the Aboriginal group would have to establish before it had
any standing before the court is that someone could be said to be preventing them
exercising their rights to traditional usage. If there is no such person, they would not
have any standing and the court would not have any capacity to make declarations under
clauses 10 or 14. That would be a shameful discrimination. The rest of us, if we think
we have rights and that something should be defined about those rights, can apply to the
court for declarations. That is the basis on which Eddie Mabo and others had been
seeking to get before the court. They had not been saying that someone had been
interfering with their rights, but had simply been asking the court for declarations as to
what their rights were, and to have those rights recognised.
If the clause is not exhaustive and Aboriginal groups seek declarations in other
circumstances, or wish to take other court action in other circumstances, is it necessary
that the procedures provided for in clause 13 be complied with? In particular, if there are
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ocher proceedings, is it necessary chat the Minister be a respondent to those proceedings?
Is it possible, as clause 13 provides in relation to those other proceedings, for any person
or group to seek to join in those proceedings, and to oppose them if they so desire? That
is an important matter for us to know because, as the Leader of the Opposition has
highlighted, no provision exists in this legislation for Aboriginal groups to be aided by
the Stare in pressing their claims or seeking declarations. That may mean that they will
be expensive proceedings for the Aboriginal groups, and of course those expenses will be
substantially increased if the Minister is a respondent and if any other person can join in
those proceedings in the way that is envisaged by clause 13.
It may end up with the Aboriginal groups being represented by their legal counsel, and
with the Minister being represented by his legal counsel. Additionally, all of the parties -
miners, pastoralists and any person in the community unconstrained, it appears - who
wish to be heard in those proceedings are entitled to be heard with their counsel. The
legislation contains no provision dealing with the question of cost. One presumes,
therefore, that if Aboriginal groups turn up and argue their case before the Supreme
Court and the court finds that they are not entitled to exercise traditional rights because
they have not proved that they had a native title at the time this Bill commenced, they
could well be ordered to pay the Minister's costs and the costs of any party who has
joined those proceedings. Owing to the cost of these types of proceedings, if the State is
looking to impinge upon native common law rights and titles when dealing with our
indigenous people it should be willing to put its money where its mouth is. Despite the
support they receive from the Federal Government through the Aboriginal Legal Service
and despite the capacity of the Legal Aid Commission to assist them, it will still be costly
to Aboriginal groups. If the Government thinks that the State interest is served by these
procedures it should guarantee that Aboriginal groups, who are seeking only a
declaration that they have the rights which they claim they have, should be aided in that
cause by the State in their own costs and be indemnified for the costs of the other party
who seeks to join, including the Minister, unless the claim is found to be totally without
foundation and without any skerrick of evidential support for it.
I would like the Premier to inform members whether clause 10 is meant to be exhaustive.
If it is, what are to be the cost rules in relation to the Minister who is compulsorily joined
as a party to the action and the other pan-ics who may be joined? Is there a Prospect that
the Aboriginal group will be forced to pay those costs? If the clause is nor meant to be
exhaustive and Aboriginal groups seek to have declarations made about their rights in
circumstances other than when someone is preventing- them from exercising their rights,
must they join the Minister in those circumstances? Is the right for other parties to join in
those proceedings included us well? Has the Premier had any discussions with the
Supreme Court about when the regulations and new Supreme Court rules envisaged by
clause 13 may be available for members to see? When does the Premier expect that those
rules will be available co Aboriginal groups if they want to take some action to have those
rights declared as early as possible?
Mr COURT: The legislation is not dictating to the court under which conditions it can
carry out declarations. However, it is indicating a preference that it make declarations
where there is a dispute.
Mr D.L. Smith: Can Aboriginal groups apply when there is no dispute?
Mr COURT: There is no direction to the court that they cannot.
Mr DL. Smith: I just want that placed on the record.
Mr COURT: People cannot be stopped from bringing claims to the court. The majority
of funding for the legal action being taken is from Commonwealth sources. The
exception to that is the Utemorrah claim being funded through charitable sources.
Mr DL. Smith: Does that include the indemnity and the order of costs by other parties?
Mr COURT: In relation to the current claims?
Mr D.L. Smith: Yes, and future claims.
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Mr COURT: The one currently before the court?
Mr DiL. Smith: No.
Mr COURT: I am told that there is no indemnity as the State is carrying its own costs.
Dr WATSON: Clause 10 indicates that this legislation will set up a land management
regime with no real protections for Aboriginal people. Unless we establish a procedure
to empower people to pursue claims, we have failed chose people. Even with the
miserable traditional usage provisions in the legislation, the Bill fails because it involves
no tribunal. That would be the case even if we supported the Bill generally. The Bill
will ask Aboriginal people to make claim to the Supreme Court, at which they may be
joined by other Aboriginal groups in conflict; this may involve, two or four other groups,
as was the experience with some of the sites disputes. How quickly can people get into
the Supreme Court now? Lengthy delays are involved with people wanting to be heard.
The member for Mitchell raised the issue of cost, and I was going to ask a number of
similar questions on that subject. Unless we can establish a system which deals
specifically with native title, or with traditional usage rights, and, like the Federal
Government, emphasise mediation over traditional court procedures, we will disempower
people. Aboriginal people in that case will not be encouraged to join this system and be
enabled to make a satisfactory claim.
Mr GRAHAM: If the aim of this legislation is to remove uncertainty, as the Premier said
in his second reading speech, this clause fails. The provision establishes the dynamics
for virtually continuous legal processes on disputes over entitlements. As with other
parts of the legislation involving disputes, this clause does not set out a method by which
disagreements can be dealt with; it simply indicates that people will be able to go to the
Supreme Court.
I suppose it is a legitimate step for the Government to cake, but the way (he clause is
constructed causes great concern. It places a reverse onus of proof on aggrieved people
who go to court with right on their side. These people will have to prove their case
through the construction of clause 10. The basic rights endowed on Aboriginal people by
this legislation - bearing in mind that this side of the House disagrees that that right has
any value - will remain constantly under threat. That is through this clause and the one
following it. The traditional usage rights will never stand unchallenged or stand the test
of time. Somebody may hold traditional usage rights on land for 100 or 200 years, but
that person is never free from challenge. It will be necessary only to indicate that a
person has been prevented from exercising his rights, and he will be able to drag the
other party into the courts to defend those rights. Even if I agreed with all the
Governiment has said about this legislation - I do not - the wording of this clause does not
achieve the Government's aim. The provision is particularly messy and creates the
uncertainty which the Premier claimed the legislation would remove.
You have a bad habit, Mr Deputy Chairman (Mr Prince), of turning up in the Chair at the
wrong time; I am about to quote you back to you. The member for Albany made the
point that traditional usage of land and our European system do not fit together. I am not
critical of that comment. This was the first time that I heard somebody in the
Government accept the reality that our system of law, courts and complicated arguments
and Aboriginal traditional usage of land do not mix. The High Court Mabo decision
came about through a sophisticated process. In the 1960s a case began for a small piece
of land, and the matter took 30-odd years to reach a conclusion. The mechanism
contained in this clause starts that whole process again.
Members should leave aside my bias and prejudice in favour of the Federal position on
land rights and consider the legislation very closely because it will not do what is
clamed. I will be happy to hear argument from members opposite about what they
believe it attempts to do. However, in reality it releases a cannon on the deck of the ship
of State. Once this Bill becomes law, there will be no control. The Premier cannot say to
the nomad groups that they cannot take action against the western desert or other groups.
That cannot be prevented once this system is unleashed.
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MSr Court: Are you saying that they should not have access to the court?
Mr GRAHAM: I warn the Premier that he will be sick of hearing from me that it comes
back to the basic difference of opinion between the Government and this side of politics
about what Mabo means. Mabo says that these differences of opinion and conflict over
the use of land have existed for thousands of years, and these conflicts have been sorted
out by traditional means.

-Mr Court: Do you want to deny them access to the court?
Mr GRAHAM: No, I do not. I am happy with access to the courts.
Mr Court: All this clause does is give them access to the courts.
Mr GRAHAM: With due respect for the Premier's argument, it does not. Say, for
example, someone wanted to argue the case that people at Yandiyarra should carry some
rights of native title or traditional usage, the rights of possession and other common law
rights into the argument in the court. This legislation provides that the claimant has right
on his side and the person who has possession must defend his case. It is a reverse onus.
Even if I accept all the Premier is saying, the clause does not provide for what he is
saying. The Supreme Court is then authorised to do whatever it wants by way of the
decision. One can argue it is appropriate to go to the courts. The fundamental difference
between us is that, contrary to the view of the member for Albany, the Premier is seeking
to impose a European judicial system on questions that are neither European nor judicial.
In many of the land cases in the Pilbara and north west, the claims are by families, by
blood, by tongue, by religion, by ownership and by a range of things which Mabo shows
us are extensive and complicated and our legal system has great difficulty with them. If
it did not have great difficulty with them, decisions such as Mabo would not have taken
30-odd years to work their way through the process.
Mr BRIDGE: Here again we see what can be best described as a meanness of spirit.
Mr Court: What - allowing them to go to a court?
Mr BRIDGE: Not about that. A common theme often referred to - it seems to have
escaped members, for some extraordinary reason -is that possession is nine points of the
law. Have any members opposite heard of that before today?
Mr Johnson: Many times.
Mr BRIDGE: Good. If they had they would understand what it represents. This clause
completely abandons that principle. It does not matter if its application is not good, as is
often the case. Possession has often been a very significant basis on which a prima facie
right exists. Here quite the reverse is being applied. The Premier has applied a genuine
meanness of spirit to this clause of the Bill, as he has to most other clauses where he has
fallen short of actually taking away rights. In cases where he has done that it has gone
beyond a meanness of spirit; it has been quite outrageous. In this clause, quite the
reverse of the normal rule applies. The onus is on the Aboriginal people to go to the
Supreme Court to uphold their rights. It is one of those examples which typifies how
legislation -

Mr Court: What happens under the Keating legislation? Do you have to go to the court
under the Keating legislation?
Mr BRIDGE: Yet.
Mr Court: Why are you arguing about this then?
Mr BRIDGE: Because of the way the greater onus is on the Aborigines under this
legislation.
Mr Court: You get statutory rights without having to go to court. But if you need a
declaration for one reason or another -
Mr BRIDGE: I did not reject the question of going to court; rather, the basis on which
this legislation is structured.
Mr Court Do you want to remove the clause?
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Mr BRIDGE: I do not care what the Premier does with the clause because I am not
interested in doing much about it other than to put on record my continued criticism of
this legislation because of what it does in a cynical, unnecessary way. It is an example of
the whole meanness of spirit. It is sad how that is entrenched throughout this legislation.
Clause 11I highlights what I have said about this whale exercise. It is a perfect example
of where the Government is doing all it can to make life as difficult for the Aboriginal
people as it can, to the point where it is so close to being impossible, it is neither here nor
there.
Mr D.L. SMITH: I personally do not have a great deal of problem with clause 10 if it is
not meant to be exhaustive. However, I have concern with clauses I1I and 12 which I
will explain when I get to those. My concern in relation to clauses 10, 11 and 12 is that
the work load for the Supreme Court will increase enormously as a result of this
legislation. Claims of the type made by Eddie Mabo are notorious for the length of the
trial because of the amount of evidence which must be gathered on the history of the
Aboriginal community, its traditions and customs and the uses to which it has been
putting the land. Every person who is able to be joined as a party will want to argue that
those rights should be constrained because of their rights. I am enormously concerned
that if the objective of this legislation is to reduce the period of uncertainty in relation to
those matters which arise from native title issues by giving the job to the Supreme Court,
we will fail because there will be no way, despite the August blitz and otherwise, that our
Supreme Court, with its current membership, procedures and rules will be able to cope in
any expeditious way with the number of applications that will be made or the length of
those applications.
What is the Government's intention? Will some additional Supreme, Court judges be
appointed to sit exclusively on native title issues until the glut of initial claims is dealt
with? Where will the resources come from to enable that to occur? Will the rules
envisaged under clause 13 impose on the Supreme Court, in determining these
applications, all the traditional rules of evidence and the like? Many of the traditional
rules of evidence in relation to hearsay and the like will make a great deal of the evidence
which Aboriginals may wish to present to the court very difficult to present in any
concise and expeditious way because one would not be able to rely on oral history from
someone else, but would have to bring that person to court because they would have to
give their own personal history of the circumstances that Aboriginal group had exercised
in rights over the land for an extended period. I wonder whether this has been thought
through. The real advantage of the specialist tribunal approach is that that specialist
tribunal can adapt its own procedures. In many cases it can waive the rules of evidence
and procedure which constrain the Supreme Court. It would be doing it exclusively so
we could have an expeditious, cheap and more efficient means of resolving the
uncertainties Mabo has created. No-one doubts that the Mabo decision has created
uncertainty and it could have an impact on our economic future. None of us believes that
the number of Aboriginal groups, and the extent of their rights, is anything like that
which the Premier has trumpeted in the media in order to stir up hysteria and fear in the
white community. Nonetheless, there is a level of uncertainty that will impact on miners,
pastoralists and those others who may wish to use the land for some productive purpose.
In that circumstance I wonder why the Government is insisting that the Supreme Court be
used. We have specialist tribunals in other areas and there is no reason, on the basis of
the importance of Mabo to Western Australia, why we should not establish specialist
tribunals to expedite the resolution of these matters and make them fairer for the
Aboriginal groups making claims. It could be made easier for them by the waiver of
many of the rules of evidence and procedure that govern the Supreme Court, and at least
give the Aboriginal people a much greater opportunity to prove and satisfy the onuses
cast upon them by this legislation. Has the Government thought about the implications?
Has the Premier discussed the matter with the Chief Justice or the Attorney General, or
come to any conclusion about how many new Supreme Court judges might be appointed
to deal with these issues? Will those judges appointed deal exclusively with Maim cases,
or will they deal with other trials that seem to be about at the moment? If that is the case,
does the Government believe this is an efficient and expeditious way of resolving the
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uncertainty, and removing the impediments to economic development which the Mabo
decision creates in same areas?
Mr COURT: The Government sees the Supreme Court, as the highest court in the State,
as the appropriate court to handle cases of this type. The Government does not want a lot
of litigation or the Federal Government route of ceiling people they must go to the court,
because that will create an absolute nightmare in the court system. In this case plenty of
processes are set out in the Bill before it gets to that stage.
Mr D.L. Smith inteijected.
Mr COURT: That is the one-off for the validation of past titles that must be bandied.
Yes, some preliminary negotiations have been held with the Attorney General in relation
to the problems, and the Government will make sure that the court is properly resourced
to handle the load.
Dr GALLOP: I will try to illustrate the point the Opposition has been making about the
essential bias built into this clause by rewording it. I ask the Premier to consider what the
view of the general public would be if a clause of the following nature were put before
this Parliament -

If citizens consider that they are being prevented from exercising and enjoying
their property rights, or have had their property purportedly stolen, they may
apply to the Supreme Court for a declaration as to whether and to what extent
they are entitled to exercise and enjoy their property, and the Supreme Court is
authorised to make such a declaration and any interlocutory and consequential
orders it considers appropriate.

In effect, the Government is saying that to the Aboriginal people. As other speakers have
said, it makes a complete mockery of the concept of property and completely ignores the
strength of feelings about property held by Aborigines in their traditional society.

Division

Clause put and a division taken with the following result -

Ayes (26)

Mr Ainsworth Mr House Mr Shave
Mr Blaikie MrJohnson MrsW. Smith
Mir Board Mr Kierath Mr StLrickliand
Mr Bradshaw Mr Lewis Mr Trenorden
Dr Constable Mr Marshall Mr Tubby
Mr Court Mr McNee Mrs van de Klashorst
Mr Day Mr Omodei Mr Wiese
Mrs Edwardes Mr Osborne Mr Bloffwitch (Teller)
Dr Hames Mr Pendal

Noes (21)

Mr Bridge Mrs Hal lahan Mr Ripper
Mr Catania Mrs Henderson Mr D.L. Smith
Mr Cunningham Mr Hill Mr Tayl[or
Dr Edwards Mr Kobel ke Mr Thomas
Dr Gallop Dr Lawrence Ms Warnock
Mr Graham Mr Marlborough Dr Watson
A& Grill MrRiebeling Mr Leahy (feller)

Clause thus passed.
Clause 11: Application by Minister for declaration in case of doubt or dispute.-
Dr LAWRENCE: Clauses 10, I I and 12, and to some extent clause 13, set up the series
of procedures and various ways in which traditional usage is declared. We have already
looked at clause 101 which very clearly reverses the usual procedure for establishing
rights. If there are any doubts about that, 1 draw members' attention to clause 15 which
states that -
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In proceedings for a declaration under section 10, 11 or 12(2) the onus of proving,
on the balance of probabilities, the matters referred to in section 14 -

That is the question of declaration of entitlement. It continues -

- lies on the members of the Aboriginal group claiming to be entitled to exercise
the rights of traditional usage.

If there was any uncertainty, it is laid to rest in clause 15.
Clearly clause 11 is an 'opportunity" for the Minister. Again, we are not certain which
Minister the Premier says it will not be the Minister for Mines or the Minister for
Resources Development. That is good, because in this case the Minister is supposed to
effectively arbitrate and exercise his rights when members of an Aboriginal group in his
view are not entitled to exercise those rights. That means the Minister for Health, or
some other Minister, could make that judgment, although not necessarily the Minister for
Aboriginal Affairs who, presumably, would have the knowledge and responsibility to
uphold the rights of Aborigines, flat Minister, whomever it might be, is entitled - if he
is of the opinion that members of the Aboriginal group are not entitled to exercise those
rights; or are exercising those rights unlawfully or contrary to the legislation; or if there is
a dispute between Aboriginal groups and any person as to whether members of the
Aboriginal group are entitled to exercise those rights; or as to the extent of those rights;
or as to whether those ights are being exercised unlawfully- to apply to the Supreme
Court for a declaration. In other words, the Minister is in a situation where he, at the first
stage, has to decide the legitimacy of these disputes and apply to the Supreme Court for a
declaration as to whether, and to what extent, that group is entitled to exercise its rights.
Even if it were capable of being resolved among the Aboriginal people or between the
individual and Aboriginal groups who might lay claim to title or if they were exercising
rights in a way that they believed was perfectly consistent with the legislation, the notion
of traditional rights of usage, the Minister could, nonetheless, intervene. I have seen in
this area a few Ministers, from Governments of all political persuasions, who do not
know very much about Aboriginal affairs and care even less and it could be that such a
Minister was asked to make such a determination and send it to the Supreme Court. It is
another example of what the Opposition referred to in clause 10; that is, if the definition
of "Aboriginal" or "Aboriginal group" in this clause is changed and it is applied to other
rights that people enjoy in our society they could be told, "If you have a dispute with your
neighbour or a dispute between one group and another, a Minister, not necessarily in that
area of disputation, can send you to the Supreme Court for a declaration." That is not
something that the community would accept for the non-Aboriginal members of the
community in relation to rights and entitlements. It is very hard to think of an example
where the sorts of disputes or exercise of rights at odds with the law, so-called, would be
treated in that way if we were not talking about Aboriginal people.
This clause offends in much the same way as clause 10, although in this case it is a
Minister, unspecified, who is exercising the right to send these groups to the Supreme
Court in the first place. The court, as in the previous clause, simply declares who is
entitled to exercise traditional rights and is authorised to make such a declaration.
I would be interested if' the Premier had another view, but in looking through this Bill
there does not appear to be any penalty or consequence if, having had a declaration of
that kind made, the group or groups choose to ignore it. That goes to both sides. If, for
example, in clause 10 the Aboriginal group made claim and said that their rights were
being interfered with by a mining company or a tourism venture, there does not appear to
be a penalty provided for in this clause. One would think it would be provided.
Clause 16 simply states, "A declaration made by the Supreme Court under section 10, 11
or 12(2) is to be given effect and observed according to its tenor." That may mean that
certain penalties are to apply if, for example, a group ignores a declaration of the
Supreme Court. Presumably the onus would be on the people who were so aggrieved to
come back to the court and seek remedy. I seek an explanation on that. I am not a legal
expert on the operation of the court, but it seems to me that no remedy is provided if
there is a breach of either clause 10 or 11. I also seek an explanation on the question I
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raised earlier about the reversal of onus of proof and the fact that a Minister can seek to
intervene.
If the Minister who can buy into the action under this clause is the Minister for
Aboriginal Affairs, then he or she will be in a very difficult position because he or she
will have to act in the interests of all Aboriginal people, but will be making decisions on
one as to the other in the first instance. It is the first of many examples in this Bill where
there is a potential for an abhorrent conflict of interest on the part of the Ministers.
I draw attention to these two problems with this clause, which are shared in part with
clause 10. 1 certainly want the Premier to advise what will be done if any party to a
declaration by the Supreme Court continues to ignore it and, equally, if a party is
aggrieved by the failure of the other to ignore the declaration, what remedy is available to
that party.
Mr D.L. SMITH: Apart from clause 7 the clauses which are most destined to condemn
this legislation to failure are clauses I11 and 12. I know there is a theory among some
conservative ranks that workers will work hard only if they go to work each day fearing
the sack. They have no security in their employment.
This clause creates a degree of uncertainty about Aboriginal rights and traditional usage
which no other person in the community would ever allow to happen in a democracy. If
the Premier had just bought a new block or a new house in Nedlands, what would happen
if there was a provision in the relevant legislation which said that notwithstanding the
fact that he acquired ownership of that block a Minister of the Crown, if he ever got into
a dispute with any of his neighbours, may require him to go to the Supreme Court for
declaration as to whether he owned the land? No person in a civilised community would
regard that as a fair or sensible situation. That is what the Government has done by
virtue of clauses 11I and 12.
Clause I11 is the worse of the two clauses because all it requires is that a Minister is of the
opinion, not even on reasonable grounds -

(a) that members of the Aboriginal group are not entitled to exercise those
rights or are exercising those rights unlawfully or contrary to this Act or to
the rights of holders of title; or

(b) that there is a dispute between that Aboriginal group and any person
(including members of another Aboriginal group) -

it could be a mining company, pastoral company or any other person -

as to whether members of the Aboriginal group are entitled to exercise
those rights, or as to the extent of those rights or as to whether those rights
are being exercised unlawfully or contrary to this Act or to the rights of
holders of title,

The Minister, who is not a party to the dispute, may apply to the Supreme Court for a
declaration as to whether those rights actually exist and whether they are being exercised
lawfully. There is absolutely no constraint on this provision even if an Aboriginal group
has already applied to the court for a declaration of its entitlement under clause 10, or by
other means, and the court has already made a declaration. If, in the exercise of those
rights as declared by the court, a Minister forms the opinion that the community is
actually exercising its rights in a way which is excessive to those confirmed by the
declaration, or there is a dispute with another person in relation to the exercise of those
rights, he has the right to drag the Aboriginal group to the court. When they get to the
court, and regardless of whether a declaration has been made, the onus is still on the
Aboriginal group claiming to be entitled to exercise their rights of traditional usage. The
organisation, group or individuals who are entitled to exercise their fights are not only in
a position to be dragged off to the Supreme Court at the whim of the Minister, but also,
when they get there, the onus is on them, and not on the Minister, to show that they have
not been exercising their rights in excess of their entitlement.
I do not understand how the Premier can single out a specific racial group - the
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Aboriginal community - which has these traditional usage rights and say to them,
"Despite the fact that the legislation confirms that you have those rights and despite the
fact that you might have been to the court in the past to obtain declarations or other
orders concerning chose rights, if the Minister forms the view that you are exercising
those rights unlawfully or contrary to the Act, declaration or rights of other holders of
title or that there is actually a dispute, whether it is a proper dispute either on reasonable
prounds or between the Aboriginal group and another person or organisation, the

inister can drag you off to the court." The onus is on the Aboriginal group members to
establish that they - not the Minister or the person who claims to be in dispute with
them - are in the right. That is an absolutely abhorrent provision. It cannot be said to be
in conformity with the Racial Discrimination Act.
It makes the whole notion of common law right of native title absolutely uncertain and
insecure. At any time, no matter what evidence there may be, no matter what has
happened in the past in previous court proceedings, Aboriginal groups can be hauled off
to the court at the whim of the Minister. The Premier might say, "if there has been a past
declaration and you get to the court, the court will find that you have those rights." But
why should a people who have already been to the court and had their rights established,
who conscientiously believe that they are exercising their right of traditional usage, if
they have not applied for a declaration or other order in the past, be dragged off to court
at the whim of a Minister? Why should the Aboriginal groups in our community be
singled out as being capable of having their rights attacked in that way?
Clause 12 is of a similar ilk. Normally if there is a declaration or if people believe they
have, without a declaration, a right to traditional usage, no doubt that traditional usage
right gives them the right to take action against others who might be seen to be imrpinging
upon their rights, whether by way of trespass, fencing, or any other conduct at all. If
people camp upon land to which Aboriginal rights attach, members of the Aboriginal
group may feel that they are entitled to take eviction proceedings in the Local Count.
They may feel that in other matters they might be entitled to cake some trespass action in
the Local Court. But it does not matter what they do, because under clause 12, if those
proceedings are on foot, the Minister may turn up and say, "This court has no further
authority to make any declaration or to take any action to enable the Aborigines to
enforce their rights; they have to go to the Supreme Court because I say so."
Mrs Edwardes: How can you get it so wrong?
Mr D.L. SMITH: I do not think the Attorney General has read the legislation. We know
that she is an absolute failure in Cabinet in her role as Attorney General. We have seen
how she got rolled with regard to employer liability and third party damages. We have
seen all of the ways in which the Attorney General is getting rolled in the Cabinet and we
know that she does not even bother to read legislation that derives from other Ministers.
I do not understand how any sane, sensible, civilised society that is not being
discriminatory or oppressive to the most disadvantaged group within it can possibly
contemplate including provisions like clauses 11I and 12, remembering that when people
are taken to the Supreme Court - without being disparaging of them, I might say,
especially our Aboriginal people - they need legal representation, and very good legal
representation. Of course, this representation will cost enormous amounts of money for
those Aboriginal groups. If they lose, if they resist the action taken by the Minister, no
doubt the costs will follow the cause and those people could end up paying the Minister's
costs and the costs of another party who is joined as a parry who claims to be in dispute.
If other groups in the community want to join in the action, the Aboriginal group may
finish up paying their costs as well. I do not understand how any group can be subjected
to that sort of uncertainty and insecurity in what the Premier is somehow claiming to be a
worthwhile right.
The opinion of the Australian Section of the International Commission of Jurists is
entirely correct: These rights are absolutely worthless. This legislation should be
withdrawn and the Premier should start talking to the Prime Minister in a respectful way
about how we can get back into the national system.
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Mr COURT: I always talk to the Prime Minister in a respectful way. The member raised
the point about disputes between neighbours, for example. There are great differences in
disputes about the rights of Aboriginal people over their land which have not yet been
identified and disputes between two neighbours over a boundary where the rights are
quite clear. The Minister obviously must have a right to ask a court to clarify the
respective rights of the disputing groups. The court will declare the rights but will not
impose the penalties. The penalty is not appropriate in that instance. If a declaration is
ignored, the aggrieved party can seek an injunction from the court. In turn, if that is
breached, proceedings for contempt of court can be brought.
Mr D.L. SMITH: I was hoping that in some way I might be wrong and the Attorney
might be right, and that I might be misreading this. The Premier's explanation that there
is no penalty takes us nowhere. What about the costs? We are talking about a Supreme
Court action where the Minister is a party, the Aboriginal group is a party, and the party
in dispute with the Aboriginal group, whether that party is another Aboriginal group, a
mining company or someone else will all need to have lawyers. The costs, and penalty
through costs, on the owner of the right, namely the individuals in the Aboriginal
community, will be substantial.
I cannot imagine for one moment that people would go through the processes that may be
involved in this sort of Mabo proceeding for anything under $30 000. It does not seem to
be a once-only opportunity. There is nothing in the legislation that says that people
cannot take a party to court again if the party has been to court before or if there is a new
dispute with a new party or if the Minister feels that perhaps the rights have ceased to
exist because traditional connections have ceased to continue, and so on. For any of
those reasons the Aboriginal group will be pulled into the court.
In the end result a right has a value. For Aboriginal people it has both a spiritual value
and a personal connection value that we in the white community cannot understand.
Apart from that, it has an economic value. Eventually people will not go on pouring
money into Supreme Court proceedings to defend something which nobody else in the
community will see as having monetary value. As the member for Kimnberley says:
There has always been a presumption that if people are in possession and are exercising
their rights in relation to that possession, they are presumed to be entitled to do whatever
they are doing and no person can take them off to the courts.
if that happens, those people can have the proceedings struck out for want of a cause or
because the party has no direct standing in the particular matter in which that person may
be seeking to sue. That is not so in this case. This legislation says that as long as the
Minister is of the opinion that there is an excessive use of the rights or people do not have
those rights or there is a dispute, that Minister can pull those people off to the Supreme
Court and the court has to consider whether it will make those declarations.
Similarly, if the Aboriginal group sought to enforce its rights against another person in
the Local Court, the Wardens' Court, the commercial tribunal, or any other process, the
Minister could tur up at any time and say, "That is the end of the proceedings here; off
we go to the Supreme Court, because I believe it should make a declaration and
directions about this matter". It almost seems to me to be totally unconstrained. Because
of the regulations and Supreme Court orders that may be made, we are asked to take on
face value that somehow this is fair.
In my view, it is entirely discriminatory and another reason why this legislation will be
found to be contrary to the Racial Discrimination Act and to all of the international
covenants in regard to recognising and not discriminating against the rights of minority
groups within our community, particularly those that deal with property or proprietary
rights

Division

Clause put and a division taken with the following result -
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Ayes (26)
Mr Ainsworth Mr House Mr Shave
Mr Blaikie Mr Johnson Mr W. Smith
Mr Board Mr Kicraih Mr Strickland
Mr Bradshaw Mr Lewis Mr Trenorden
Dr Constable Mr Marshall Mr Tubby
Mr Court Mr Mcece Mrs van de Kiashorsi
Mr Day Mr Omodci Mr Wiese
Mrs Edwardes Mr Osborne Mr Bloffwiich (Teller)
Dr H-amres Mr Pendal

Noes (20)

Mr Bridge Mrs Henderson Mr D.L. Smith
Mr Catania Mr Hill Mr Taylor
Dr Edwards Mr Kobelke Mr Thomas
Dr Gallop Dr Lawrence Ms. Warnock
Mr Graham Mr Marlborough Dr Watson
Mr Grill Mr Riebeling Mr Lzaby (Teller)
Mrs 1-llahan Mr Ripper

Clause thus passed.
Clause 12: Questions as to traditional rights arising in other proceedings -

Dr LAWRENCE: This clause is a recipe for disaster, because under subclause (1), courts
other than the Supreme Court will be able to make decisions about whether rights of
traditional usage exist. It states that if "a determination is made on a question in
connection with the existence or extent of rights of traditional usage in relation to land,
that determination has effect for the purposes of those proceedings only and is not
binding". If we wanted uncertainty, that would be the way to go about it! For example, a
person who obtained a declaration from the Supreme Court that he did have rights of
traditional usage would not be able to rely on that judgment in the future; he would have
those rights only until the next time that someone challenged them. Another court at a
later date, and, furthermore, in another matter - it might not even be determining as a
central question the question of entitlement to traditional usage - could make a different
decision and find that those rights did not exist. Also, neither court judgment would be
binding on anyone. Therefore, the Supreme Court might determine that there were rights
for a particular group, but in another matter in another court, a determination might be
made that such rights did not exist; and those two declarations could exist side by side
and would have no consequence. A most extraordinary situation appears to be created by
the combination of clauses 10, 11 and 12.
Subclause (2) is another offensive provision; namely, that the Minister may direct the
transfer of the proceedings to the Supreme Court at any stage. In other words, if another
court were hearing a question in regard to whether such rights exist, the Minister could
direct that those proceedings go to the Supreme Court. It is clear that there is no
guarantee that that Minister would be vigilant enough to keep track of all cases in the
State, so the Minister would have to watch to see whether questions of entitlement to
traditional usage were being examined in other courts and whether they might not be
better examined in the Supreme Court.
Today we have written to the Chief Justice of the Supreme Court, Hon David Malcolm -
and I am sure he will reply in due course when he returns from leave, and in the interim
Justice Kennedy may respond - requesting that he express an opinion, if not to the
Opposition, certainly to the Parliament, about this clause, and particularly subclause (2).
It states that "if a question of the kind mentioned in subsection (1) arises in proceedings
in a court (other than the Supreme Court), the Minister may join the proceedings" - there
is nothing exceptional about that - "or, by notice in writing to the court hearing those
proceedings, direct the court to adjourn the proceedings". I think you know, Mr Deputy
Chairman (Mr Prince), that it is an unusual provision that a Minister would direct the
court to adjourn the proceedings and refer the matter to the Supreme Court so that a
declaration could be made on the question.
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Further, in subparagraph (a) - and this is another offensive provision - the court is to
comply with the direction. Therefore, the intention is that the Minister - the Executive -
may direct the court about where a matter shall be heard and may insist upon its
compliance. We were so disturbed by that provision, and another, that we have drawn it
to the attention of the Chief Justice. Our experience in Government was clearly that on
the one occasion of which I was aware where the Chief Justice became aware from the
draft guardianship legislation of a possible ministerial intervention, far milder than is
contained in this legislation, he was concerned that it be remedied before the Bill was
brought into the Parliament. So there was a clear separation of powers; there was no
interference at ministerial level in the court's operations, and no suggestion that the
Minister could direct the court and force its compliance in any matter. We obliged,
because that was not the intention of the Government of the day, and we made the
necessary changes. This is a real problem for the current Government. I hope that
whatever else it does with the Bill - the rest of it is useless - it will at least acknowledge
by amendment to the clause that it understands the separation of powers in this State.
Mr Count: You do not understand.
Dr LAWRENCE: I am afraid, Premier, that I would not have a lot of confidence in your
view on this question because it is very similar to the question that provoked objections
from the Chief Justice and which has provoked objections from other lawyers who have
looked at it.
Mr Court: Are you saying that the Chief Justice objects to this?
Dr LAWRENCE: No. I said he objected to similar provisions in other legislation where
they have been suggested, not enacted. The reason we have written to him is not so he
will express an opinion on the Bill. That would be improper to ask. We have asked him,
as the Chief Justice, whether in his view this matter offends the separation of powers. I
draw attention to the fact that a very similar provision in the City of Perth Restructuring
Bill has drawn attention from the Law Society. The society provides an excellent service
to this Parliament by maintaining a vigil - it did that for the Premier, when in
Opposition - on legislation that comes into this place.
Mrs Edwardes: You were not so complimentary last year.
Dr LAWRENCE: We have always talked cooperatively with the Law Society. That has
never been a problem.
Mrs Edwardes: That is not what we heard last year.
Dr LAWRENCE: If the Attorney General looked at the scheme of things, whatever
disagreements we have pale into insignificance. At the moment the Law Society is
extremely angry with the Government, so I would not raise the question of the attitude of
the Law Society towards parliamentarians. At the moment, and historically, its attitude
toward the Attorney, and particularly toward the Minister for Labour Relations, is none
too flattering. The Attorney General and the Minister for Labour Relations are anathema
to the Law Society on a whole range of issues including workers' compensation,
compulsory third party insurance - to name but a couple.
The Law Society indicates that the provisions of the City of Perth Restructuring Bill give
all power to the new commission, established under the Bill by clause 29. The Bill
states, "No proceedings 'seeking the grant of any relief or remedy in the nature of
certiorari, mandamus, prohibition quo warranto, or the grant of a declaration or
injunction, may be brought against any person in respect of the operations of this Act or
any act, matter or thing, required or permitted by this Act." What the Law Society draws
attention to is that it is a very exclusive clause which attempts to deprive, which will
exclude most if not all opportunities to review the legality of any conduct of the
commission -

Mrs Edwardes: How does this relate to clause 12?
Dr LAWRENCE: The Attorney General should pay attention. She pops in and out and
does not have the intellectual capacity in any case. The Law Society is drawing attention
to the fact -
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Mr Court: We cannot all be as smart as you. We are just a mob of plodders.
Dr LAWRENCE. The Premier is, that is true.
The Law Society's traditional view is that adequate judicial review of administrative
action should always be available. That is not available in this Bill either. It is made
very clear following from that provision that it may be still open to the Supreme Court to
declare certain decisions made under the Act void and so not affected by the privative
clause. The clause is nonetheless a serious and substantial obstacle in the bringing of
proceedings under the Act. In other words, it is saying that what the Government is
attempting to do in thac Act is to prevent proceedings being brought, to prevent the court
playing a role when it might normally expect to do so. The view of the Law Society,
once it looks at this provision, would be likely to be very similar.
The Attorney General may laugh, but the Law Society's views of her capacity is not very
flattering either. If I were the Attorney I would not enter into this debate in case her
views were placed in Hansard.
Mr Court: Do not get involved in personalities!
Dr LAWRENCE: The Premier may say to the Attorney General, if she is going to
contribute to this debate, that she should do that in a constructive manner.
The point to be made about the City of Perth Restructuring Bill, in less offensive terms,
and this Bill is that the Minister, in this case directing the commission, can say to what
extent the court should behave, and in what respect -

Mr Court: It goes to the Supreme Court.
Dr LAWRENCE: The Premier is not listening either.
Mr Court: I am listening.
Dr LAWRENCE: I will take the Premier through it again: This Bill says that the
Minister may direct the court to adjourn proceedings. If that is not an interference in the
operations of the court, I do not know what is. It is "direct the court", not seek to join the
proceedings, not seek to put a point of view, but direct the court to adjourn the
proceedings; and the court is to comply with the direction. I do not think that could be
more certain. It is to direct the court and insist that it comply with the direction.
Mr Court: And refer it to the Supreme Court!
Dr LAWRENCE: What has that to do with it? That just underlines the fact that neither
the Attorney General nor the Premier understands the separation of powers.
Mr Court: Be selective: Tell one part of the exercise.
Dr LAWRENCE: Premier, it does not matter which court we refer to - it does not matter
whether it is going from high to low or from low to high, or back to front! The Bill states
that the Minister will direct the court - any court, It does not matter where it ends up.
The Premier might think the Supreme Court is the superior body, and it is in legal terms,
but what the Premier is seeking to do with this Bill, and with the Perth City Council Bill,
is to constrain the operations of the courts; the matters which may be referred to them, in
the case of the Perth City Council, and the action that may be taken to courts without
ministerial discretion; and in the case of this Bill, the matter of ministerial discretion in
relation to the court - any court. It is, "direct the court to adjourn the proceedings".
Presumably, that direction would be as offensive to members opposite as it is to us.
If the Chief Justice has a look at this carefully he will immediately judge it, unless there
is some subtlety that escapes me, to be a distinct ignoring of the separation of powers.
The Law Society has drawn attention to a similar, although milder, offence created under
the Perth City Council legislation. I drew attention to both of them to suggest that the
Government is not much interested in the separation of powers. In the case of the
Attorney General, when asked a question today, apparently she was not able to recall that
this provision existed in the Bill. But every lawyer who has looked at this Bill says that
this clause leaps out, because lawyers are schooled very strongly in the courts being
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separate from the Government, in the courts not being directed by the Minister, in the
courts being entitled to conduct their own affairs, and in the courts jealously preserving
their independence. That has been my experience in this State. Any suggestion that the
Legislature and the Minister would seek to direct the courts has been resisted usually
because consultation has taken place. Has this Bill, for instance, been seen by the Chief
Justice?
Mrs Edwardes: By the Acting Chief Justice.
Dr LAWRENCE: Has he expressed an opinion?
Mrs Edwardes: Yes he has.
Dr LAWRENCE: Did he express any view about this matter?
Mrs Edwardes: It is interesting you should ask. He did not even raise the matter -

Dr LAWFRENaE: Be careful; the Attorney General has a habit of misleading this place.
Mrs Edwardes: He did not even raise the matter in his comments to us. Obviously it was
not of any concern.
Dr LAWRENCE: The Attorney might like to table that advice because we have taken to
not believing her on these matters. I argue very clearly that I would be very surprised if
the Acting Chief Justice does not have an opinion. I would be very surprised if David
Malcolm does not have an opinion because in the past he has been very firm about
matters of this kind. This is not a case of some peripheral moment; it is a direction to a
court that it must comply with the Minister's direction. Even if the direction is that it go
to the Supreme Court, it is nonetheless a direction. It is similar in quality, if not in extent,
and more severe than that contained in the City of Perth Restructuring Bill.
Mr D.L. SMITH: It must be emphasised that the doctrine of the separation of powers
applies to all levels of courts no matter how minor they are. The idea of the separation of
those powers is that there is a judiciary, and the Executive does not interfere with the
functioning of the judiciary in the outcome of the cases. The Executive is not supposed
to dictate to the Legislature; they are both supposed to act independently. As the Leader
of the Opposition said, this clause flies in the face of the separation of the Executive from
the judiciary. More importantly, the whole notion of the different types of courts that we
have is that there are some disputes which of their nature are not important enough to
warrant a Supreme Court hearing. We provide that some of those matters can be dealt
with by the Local Court, some can be dealt with by the District Court, some can be dealt
with by the Court of Petty Sessions and some can be dealt with exclusively by the
Supreme Court. We do so on the basis of the importance that we believe is attached to
those matters.
Effectively, this clause deprives Aboriginal communities in particular of any of the
cheaper, less formal procedures if a Minister decides to intervene in those processes.
Mr Court: How did John O'Connor get off his case?
Mr D-L. SMITH: Occasionally the Premier makes some very stupid remarks, and that
was one of them.
Mr Court: Why is that? Did the Minister interfere in the court process?

Mr D.L. SMITH: He did not. I will talk to the Bill. In the Local Court, there might be
three or four actions which are very similar to the extent that they are about a plaintiff
litigating a prticular proprietary right or right of traditional usage against other people
who are impinging on that right, and they might be separate actions. The parties go to
the Local Court under subclause (1) and go through the whole process of proving that
they have the right to exercise these traditional uses and that the conduct of the defendant
in the proceedings is contrary to those traditional rights which the parties are seeking to
exercise. The effect of subclause (1) is that the pantics cannot reach the position of
saying to the court, "We have been through all this evidence in the previous proceedings
and you have made a finding that we actually do hold these traditional rights and that this
kind of conduct does impinge upon those rights." The determination of the inferior court
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is only binding in relation to the particular decision and the particular parties, and they
have to go through the whole process again. That seems to be abusing the process and
taking a very restrictive view of the right to exercise these rights of traditional use. That
is one aspect. I guess that we could almost forgive that because of the peculiar view of.
this Government about native title and what it is replacing it with.
The second aspect is abhorrent, firstly, for the reason that the Leader of the Opposition
mentioned, that it enables an Executive member to say to a court exercising its
jurisdiction, "You are no longer able to exercise your jurisdiction because by this notice I
require you to refer the matter to the Supreme Court." It is quite different from a
situation in which a party to a proceeding forms the view that the relief being sought by
the plaintiff exceeds the jurisdiction of the court Or there is some matter of legal
importance which should be referred to the Supreme Court. It is quite a different matter
for a party which is dissatisfied with the conduct of an inferior court to go to the superior
court, namely the Supreme Court, and ask it to issue an injunction or a mandatory order
requiring the inferior court not to continue hearing or to rant relief. That allows the
courts themselves to determine those issues - either the inferior court in determining
whether the matter is within its jurisdiction, whether there is an issue of law that it ought
to refer to the Supreme Court for determination, or the Supreme Court in deciding
whether it should intervene in a particular proceeding.
That is not what this proceeding is about. In this instance, a Minister, without reason or
anything ocher than a notice, is able to write to an inferior court and say, "You are no
longer able to continue hearing the matter before you. You are no longer able to exercise
any of the powers that normally apply to your court. You have to adjourn the proceeding
and refer the matter to the Supreme Court so that a declaration can be made on the
question at issue." It is not even sent off to the court for some sort of supervisory advice
on a question of law. The declaration on issue is made by the Supreme Court. Worse
than that, having issued such a direction to the inferior court - having got it transferred to
the Supreme Court - the Minister can then join the Supreme Court proceeding and oppose
the relief being sought or the question being decided in favour of the Aboriginal group.
This clause confers enormous power on a party, which can then become a party to the
proceedings and oppose the relief being sought. What kind of civilised community
allows that sort of thing to happen to rights which are protected by international treaties
and covenants to which we are signatories? What kind of jurisdiction allows that to
happen in a country where we have given the Commonwealth Government power in
relation to Aboriginal affairs and where it has passed a Racial Discrimination Act that is
meant to prevent these sorts of things happening in a discriminatory way? This power is
exercisable in relation to Aboriginal groups involved in proceedings only. If there are
two white people in a court, this Provision has absolutely no application to them; it
applies only to Aboriginal groups because only Aboriginal groups could give rise to the
question of whether or not a traditional use exists. It is abhorrent. I do not understand
why it is in the legislation. It is unfair, inequitable and unjust and carries on the great
tradition of Western Australian Parliaments in relation to the way in which they have
treated Aborigines - give them the lash, hang them outside the prison, do not allow them
to marry a white person, take away their children. I hope the Premier is very proud of it.
Mr COURT: Those comments are, if nothing else, quite distasteful. It is the intention of
the Bill that the declaration concerning the rights of traditional usage, having general
effect, should be made only by the Supreme Court. We recognise that issues concerning
traditional use may arise incidentally in other proceedings; for example, on a charge of
trespass. It is also recognised that, although arising incidentally in other proceedings,
traditional usage issues will often raise matters of considerable public importance. The
Bill provides for the Minister to intervene to present the State's position or, where
appropriate, to have the rights of traditional usage issue referred to the Supreme Court.
This is not an interference with the judicial process, but it ensures that, on the matters of
general public importance, the State and the public interest will be represented - but the
determination will be made by the court. As the Leader of the Opposition said, yes, they
do interfere. The proceedings can be adjourned, but that particular part of it must be
referred to the Supreme Court.
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Clause 12(2) does not warrant the concern thar has been expressed about it. It merely
seeks to achieve a consistency of approach so that consistent and binding declarations as
to die existence and nature of rights of traditional usage can be made by the Supreme
Court rather than have a multiplicity of lower tribunals making varying decisions on
those matters. It is only the rights of traditional usage question that is being referred not
the whole proceedings. That is the purpose of the clause. The member is aware of the
full purpose of the clause and he is building up a lot of concerns that are totally
unwarranted.
Mr D.L. SMITH-: I do not see any point in repeating what I said. I do not regard the
answers given by the Premier as adequate. I certainly do not think there is any
justification for the draconian implications of this legislation and the enormous
discrimination that is involved for Aboriginal groups in this Stare.

Division

Clause put and a division taken with the following result -

Ayes (27)
Mir Ainsworth Mr House Mr Prince
Mr Blake Mr Kierath Mr Shave
Mr Board Mr Lewis Mr W. Smi
Mr Bradshaw Mr Marshall Mr Strickland
Dr Constable Mr McNee Mr Trenorden
MrCourt Mr Nicholls Mr Tubby
Mr Day Mr Oniodel Mrs van de Klashorst
Mrs Edwaides Mr Osborne Mr Wiese
Dr flames Mr PNdal Mr Blotfwitch (Teller)

Noes (22)
Mr M. Barnett Mrs Hallahan Mr D.L. Smith
Mr Bridge Mrs Henderson Mr Taylor
Mr Catania Mr Hill Mr Thomas
Mr Cunningham Mr Kobelke Ms Warnock
Dr Edwards Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahy (Teller)
MrGrahiam Mr Riebeling
Mr Grill Mr Ripper

Clause thus passed.
Clause 13: Procedure relating to applications -

Dr LAWR;ENCE: This clause sets out the procedures relating to applications that have
been described in the previous three clauses. The main thing that needs to be sad about
these - it was raised by the member for Mitchell in the previous clause as well - is that it
is something of a curiosity that the Minister is to be made a party to any application to the
Supreme Court about rights of traditional usage. Why should the State be so involved in
what is a private dispute about rights? This Bill purports to confer them, it purports to
provide a remedy through the Supreme Court Co resolve the dispute to declare a group or
person to have these traditional rights. Why is the State to be joined?

Clause 13(3) states that the Minister "is a respondent to any application under section 10"
and so on and subclause (5) states that "the Minister is a party to proceedings for a
declaration under section 12(2)". I find it passing strange that the Minister will have that
power. Apparently, it is envisaged that it be done on a regular basis. It is my view - I
may be uncharitable but given the rest of the Bill, I cannot see any reason for having a
different view - it is left open to the Minister to get involved in private disputes because
at least one of the parties is an Aboriginal group or person who is seeking to establish and
protect their rights, diminished though they are by this legislation. One can only presume
that the Minister will need to ride shotgun on the Aboriginal groups to make sure that
they do not take any more than that to which they are entitled, which is nothing anyway,
to keep them in line!
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If there were a dispute between two members of this Chamber, except the member for
Kimberley who will be caught by this legislation in many respects, the State would not
seek to be involved in the farm of the Minister joining in the proceedings. However, in
this case, for same reason, wide discretion is given to the Minister with no reason having
to be given under clause 13. The Minister can join the proceedings and presumably
attempt to further circumscribe the Aboriginal claims wherever they are made.
Mr D.L. SMITH: I made the paint yesterday that, if the Bill is to come into effect on
assent, I hope that the regulations required by this provision will come into existence
very soon thereafter so that Aborigines are not delayed in being able to take proceedings.
Similarly, I hope that the Supreme Court will make the rules required of it by subclause
(2) as early as possible.
Again, we have this special procedure under this clause. No other party seeking to have a
declaration in relation to their rights entidlements is required to publish a notice in a
newspaper or otherwise of the fact that they wish to take some action. However, as a
prerequisite before caking any action under clauses 10, 11 or 12, an Aboriginal group is
required to publish such notice. Secondly, as the Leader of the Opposition said, having
done so, the Minister is automatically a respondent to any application and, as Hon Ernie
Bridge said, we all know why. Although subclause (4) says that "the Supreme Court may
permit any person to join proceedings for a declaration under section I I as a party" it
does not say that the Supreme Court may permit a person who is in dispute with an
Aboriginal group as a party and it does not say that the Supreme Court may permit any
person who has an interest in the proceedings to join in those proceedings as a party.
Together with clauses 10, 11 and 12, this clause gives the court the discretion, regardless
of a person's interest in the matter and regardless of whether the court would regard that
person as having any standing in the matter, to decide whether that person is permitted to
join the proceedings as a party, without any direction to the court as to the circumstances
or considerations which apply to that person being joined as a party or, on the face of it,
allows the court to set any conditions as to the circumstances that must be adhered to if
chat person is to be a party to those proceedings.
It may be argued that the Supreme Court, acting in the sensible way that it usually does,
will develop its own rules, traditions and precedents in relation to the circumstances in
which people may be able to be joined. I do not know why we do not at least say that it
may permit any other person who has an interest in the action or matter in issue to join
the proceedings as a party. That at least would remove some of the discretion from the
courts and limit the number of groups which might seek to be joined as a party. That is
remembering of course that the ward "may" is not always construed as what we as
laypeople understand. In some circumstances it can be construed as "shall". I do not
think this is one of those circumstances. I think it will be construed by the court as a
power. On the other hand, the court will set its own precedents and guidelines, but
because we ame the Legislature and should be acting in a democratic way, we should be
insisting that same criteria are placed in the legislation which justify a party being joined
in a proceeding.
Mr KOBELKE: There is a need in procedures of complexity for various arrangements to
be put in place. I do not have enough familiarity with the courts to know whether the
system of regulations suggested here is the best way to go. I will be kind and say there is
a need for this sort of approach. That sort of trust in this Government by any independent
person would certainly be stretched to the limits when one puts it in the context of
clauses 11I and 12, which are taken up in these regulations. Although there is a need to
determine the rights for traditional usage, one cannot but read these clauses and see a
process of interference. It is not about establishing a set of processes so that Aboriginal
people's rights for traditional usage can be something upon which the whole system is
built and sustaned. It is nothing of the sort. One cannot but read these clauses and see
them as putting every obstacle in the way of people asserting those rights.
The Minister is taking on this role. right throughout this legislation. For example, in
clause 11I the Minister, in his opinion, can take action to have the matter brought before
the courts; in clause, 12 the Minister can direct the courts; and now the Minister
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establishes the regulations as to whether there might be a need for publication in
newspapers, etc. The Minister can invite other persons to join the proceedings. On top
of that we see clearly chat it is a matter for the Supreme Court and, where there is an
action in a lower court, the Minister can have it transferred to the Supreme Court. Other
matters in the Bill will also have a direct effect on many proceedings chat might take
place in a lower court.
We see here a role which is perhaps more akin to that of the chief protector under the
Aborigines Act 1905. We see paternalism: The Aboriginal people cannot follow through
the normal stream of process in order to establish their rights; somehow the Minister
must interfere. Perhaps that is a kind interpretation of "special protection" which is found
in the Aborigines Act 1905. In fact, special forms of abuse were handed out to
Aboriginal people by having a particular public servant responsible for Aboriginal people
and making judgments on what was good for Aborigines, but obviously very conscious
of the wish of the majority of the white population, and not the wishes and interests of
our Aboriginal brothers and sisters.
Under clause 13 the Minister will have the power. Given the whole approach of this
deceptive piece of legislation, in that it cannot face up to the realities of native title and it
is taking away that justice and truth contained in the High Court decision, one could not,
I contend, take any other view on clause 13 thai the regulations are other than to take
away what little right is to flow from native title, that right of traditional usage. It will
certainly be a matter of shame for this State. People may wish to forget our history, or
not realise the low regard in which we are held for our treatment of Aborigines over the
years where we had a chief protector for Aborigines. People will see - if this Bill comes
into force and has any effect - that the same sorts of views will be taken throughout this
nation and internationally about how the Western Australian Parliament tries to treat
minority groups, particularly the Aborigines. In this legislation that role will be passed to
a Minister, who the Premier says cannot be designated. Perhaps we will have a grand
title for this Minister, like the chief protector of traditional usage or some other such title
which will indicate that the Government is about interfering in such rights, not setting
them up, as earlier speakers have suggested to ensure they are on an equal basis to other
people who have an interest in land. As the member for Victoria Park demonstrated
earlier, one can look at a number of these clauses, and take out the words "traditional
usage" and substitute "a holding in land"; take out "Aborigines" and substitute "any
citizens" and the clause would be totally unacceptable with those constraints on ordinary
citizens of Western Australia. We find that Aborigines are different. The Government
can nreat them differently from everyone else. They deserve special treatment that at
every turn requires that a Minister can interfere in order to try to keep some control of the
process, to try to stop the Aboriginal people having a form of title which has any real
value. That starred back in an earlier clause where it could be seen on face value that
traditional usage might mean something, but in clause after clause administrative
procedures are whittling away whatever right that traditional usage might have had. On
the surface of it there is the need for regulations, but we see through them this very
dictatorial, paternalistic view that the Minister must be involved all the time. The power
given to the Minister in this clause and the preceding clauses can be seen as nothing more
than attacking Aborigines.
Mr BRID)GE: This clause illustrates why 1 refer to this legislation as the most putrid bit
of legislation I have ever had the misfortune to see in any Parliament. They are pretty
strong words about legislation. It is the first time I have ever used such language in
describing anything. I chose to do this for a very clear reason. I looked at this legislation
a week or so ago and it took me 30 minutes to conclude that is how I would describe it.
All through this debate we have had arguments about why there should be
extinguishment of native title for statutory rights which are inferior to native tide.
We have gone through that exercise and had the Premier tell us why the Government
feels it is appropriate. We cannot now have a private disputation between parties without
a Minister there as part of it. Why? I can tell you why, Mr Deputy Chairman (Mr
Johnston). It is another way of grabbing a little more of what purportedly might go the
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Aborigines' way. That is another example of why this outrageously stupid, racist
legislation is before the Chamber. If somebody suggested this outside the Parliament we
would get a stockwhip and flog him; yet we have to belittle intelligence - mine in
particular as an Aboriginal person - to deal out this sort of rubbish. The Premier sits
there as weak as water and says this is fair play.
Mr Court: That's right. It is.
Mr BRIDGE: Only a dingo would say that, because there is no fair play about this at all.
I cannot understand the learned gentleman who advised the Government that they could
get away with this son of stuff. There would be no reasonable court in the world,
whether a racial discrimination hearing or the Commonwealth jurisdiction, which would
tolerate this. htis for that reason we will argue our condemnation of this legislation but
not be prepared to use our intelligence to put forward ideas to make it better, because it
does not deserve that. That is our problem. Another example of what we have under this
legislation is a Minister trotting along into a private disputation situation. Has anyone
ever heard the likes of it? The Premier would not like it and neither would 1, nor
anybody else here. It is not necessar; it is not proper. In this case these panies have to
cop it. The Minister will trot along and seek to do what the Government wants and prune
away with his sharp axe a little more of the possible rights that may be contemplated for
the Aboriginal people. If the Premier keeps the debate going tonight I will be happy to
tell him how putrid his legislation is over and over again. That is what he is dishing up to
the Aboriginal people of this State, and he has the gall to tell them what a good fellow he
is and what he is trying to give to them. What a lot of rot!
Mr COURT: When the member for Kimberley is prepared to look at this legislation as a
whole and realise what it does, he will realise it is a major step forward. It is a ludicrous
situation for the member for Kimberley to say that when a group is claiming rights that
would otherwise would be held by the Crown, the Crown should not be represented.
Several members interjected.
Mr COURT: flat is what he said. In the litigation that occurs under clauses 10, 11 or 12
the court will decide whether one Or More of the communities holds rights in respect of
Crown lands. That is what clauses 10, 11 and 12 are all about.
Dr Lawrence: They are lands under native title, according to this.
Mr COURT: It is obvious that the State has to be a party to that litigation to represent the
public interest. Do members opposite believe that the State should not be represented in
these cases?
Mr Bridge: My objection is to the Minister being pant of it.
Mr COURT: In the Mabo case, the Utemorrah case and the other cases put forward
where there have been claims for native title rights, those cases have been brought
against the State.
Dr Lawrence: That is niot the case here, Premier. You say those rights are given and it is
only when they are given and interfered with that there is a determination made whether
they continue to apply and whether there has been some disturbance of them.
Mr COURT: It is a ludicrous situation if the Leader of the Opposition is saying that the
State should not be involved in that sort of action. I cannot believe that she can sit there
and make that sort of argument.
Mr D.L. SMITH: The Premier does not seem to understand that Aboriginal rights
preceded the rights of the Crown to native land in Australia. That is the very essence of
this. Those Aboriginal rights not only preceded but continued to exist, notwithstanding
the annexation and grabbing of Australia by the British Crown from the Aboriginal
people. To say that somehow or other that gives the Crown a special right is not really
true. It is true that the interests of the Crown are affected by the existence of native title.
To that extent one could expect the Crown to seek to be a party to proceedings on the
basis of its interest.
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However, this legislation does a lot more than that. It gives the Minister a special power
to direct that matters be referred to the Supreme Court for determination where an
Aboriginal group has made a claim. The Aboriginal group may be exercising their rights
under clause 8 without any formal declaration, and yet this legislation allows the Minister
to force them into the Supreme Court and become a party to proceedings. The member
for Kimberley and I said we knew why. There is a double take in this legislation which
makes it almost impossible for Aboriginal groups to establish their meagre traditional
rights, but even if those rights were established they would be very insecure and the
Minister would be constantly eyeing what the Aboriginal group was doing.
The Aboriginal group could go to court and after a very long action succeed in
establishing they have the rights. What does the Minister do then? He is the same
Minister who has been a party to the proceedings and lost the case. He says to them,
"Ah, nice shot. I have lost that one. Now here's a notice under section 26." This is
nothing else than a watch dog operation where the Minister will oppose the application
by an Aboriginal group through the Supreme Court, forcing them out of the lesser courts,
and he will not allow them to exercise any of their rights. If, by some mischance they
succeed, despite all the hurdles created by this legislation he will turn round and say,
"Here is a section 26 notice. Now try and argue about what compensation you are
entitled to," and that will start the whole process over again.
This legislation is unfair and discriminatory and would not apply in any other situation.
If people in St George's Terrace have disputes with the Crown we do not give the
Minister and the Crown special powers. Why are the Aboriginal people singled out for
all these special powers? We all know that the nature of their rights in terms of our
notion of property is just about meaningless, despite all the Premier's rhetoric. The
Aboriginal groups would not own the land by freehold or leasehold title; all they would
get is the right to continue to use the land as they have traditionally, and then only where
they can prove an ongoing connection to the land and the continued observance of
traditional rights. That is a very small entitlement.
Mr Court: The Mabo, case was about the traditional usage rights.
Dr Lawrence: It was about possession.
Mr Court: It was not possession, but traditional land usage.
MrT DL. SMITH: There is no substitute for real land rights or real programs of national
reconciliation and for trying to make reparations for the harm we have done to these
people.
Mr Court: We are doing something about chat. You had 10 years but you did nothing.
Mr D.L. SMITH: We took our land rights legislation to the Legislative Council, which
the conservatives have dominated in an unfair and undemocratic way since 1890.
Mr Court: You signed off on television and you know it. That is how hypocritical you
are.
Mr D.L. SMITH: The Premier's party, according to his direction, his father's direction
and Mr Hassell's direction, voted against that legislation, and made it clear chat it would
continue to exercise the same powers in the Legislative Council that the conservative
parties had exercised since 1890, passing legislation to prevent Aboriginal people from
m oving ftrm one side of the parallel to another; preventing them from having drinking
rights; preventing them from being able to have sexual relations with white people; and
taking away their children. That is the Premier's Legislative Council. It did exacdly the
same on the Opposition's land rights legislation as it did with all the other legislation.
Mr Court: Why did you withdraw on television?
Mr D.L. SMITH: I never withdrew on television. There has never been a resolution of
our party's annual conferences saying that we in any way retracted from our commitment
to land rights.
Mr Court: So Brian did it without the support of the party; is that the deal?
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Mr D.L. SMITH: The Premier's party opposed it.
Mr Court: No, your party did,
Mr D.L. SMITH: The Premier's party has always opposed anything that would confer
any status, personal self-esteem Or rights on our Aboriginal people. The Premier's
conservative party is just continuing its great tradition of riding on the backs of
Aboriginal people and taking what it can from them.
The DEPUTY CHAIRMAN (Mr Johnson): . Order! I think we are moving away from
clause 13.
Mr DL. SMITH: I was given some reasons for doing so.
The real reason the Minister is a party to this Bill is to be able to oppose and restrict what
Aboriginal groups can achieve under this legislation. If in any way it is felt to be
contrary to the interests of the Government of the day, or the friends of the Government
of the day, that Minister will use the powers under clause 26 to again expropriate, with
little compensation. The compensation provisions in this legislation do not envisage any
substantial sums ever being awarded for the loss of traditional usage rights. I hope that
all Australians recognise that this legislation and the Federal Government legislation do
not go far enough in the national reconciliation which we are setting out to achieve. We
owe our Aboriginal people a great deal for the expropriation of theft land and for dhe way
in which we have treated them for generations. We should be doing a lot more than this
legislation will do. We should be doing it in a fair and proper way, not using
discriminatory legislation of ibis kind which is guaranteed to fail.

Division
Clause put and a division taken with the following resuit -

Ayes (28)
My Ainswordi Mr House Mr Shave
Mr C.J. Barnett Mr Kierath Mr W. Smith
Mr Bhakie Mr Lewis Mr Strickland
Mr Board Mr Marshall Mr Trenorden
Mr Bradshaw Mr McNee Mr Tubby
Dr Constable Mr Nicholls Mrs van de Kiashorst
Mr Court Mr Omodei Mr Wiese
Mr Day Mr Osborne Mr Bloffwitch (Teller)
Mrs Edwardes Mr Pendal
Dr Flames Mr Prince

Noes (22)

Mr M. Barneut Mrs H-allahan Mr DlL. Smith
Mr Bridge Mrs Henderson Mr Taylor
Mr Catania Mr Hill Mr Thomas
Mr Cunningham Mr Kobclke Ms Warnock
Dr Edwards Dr Lawrence Dr Wawsn
Dr Gallop Mr Marlborough Mr ay (Teller)
Mr Graham MrRiebcting
Mr Grill Mr Ripper

Clause thus passed.
Clause 14: Rights of traditional usage and other matters to be identified -

Dr LAWRENCE: Clause 14 purports to identify rights of traditional usage through the
procedures that have been identified in the previous clauses.
The DEPUTY CHAIRMAN: Members, it is the protocol of the Chamber that
newspapers are not read in the Chamber. I ask members to remove them from the
Chamber or move behind the Chair. There is also a lot of background noise.
Dr LAWRENCE: If in these proceedings - which basically are not a claim or registration
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of traditional usage rights, but a defence of them under various forms of attack - a
declaration is made by the Supreme Court that members of an Aboriginal group are
entitled to exercise rights of trditional usage, the Supreme Court is given the onerous
task of identifying and declaring the rights. It has the task of saying what they are and
how they should be exercised. It also has the task of identifying the members of the
group to whom those rights should apply and - I would like this on the record for the
Minister for Planning - the boundaries of the land to which the rights apply.
Mr Graham: Surprise, surprise.
Dr LAWRENCE: I emphasise that because the Minister for Planning was saying a while
ago that the problem with native title was that boundaries could not be determined, yet
the Supreme Court has been given precisely that task and it is obviously capable, given
the background the member for Victoria Park provided, of reaching conclusions that such
boundaries do apply to the attitudes that Aboriginal people have towards land.
Mr Kobelke: The Minister for Planning might believe that because he believes the Bill
will not come into effect.
Dr LAWRENCE: He is not alone in that. This clause purports to identify and declare
the rights of particular groups. No definitions of any substance are given in this Bill to
provide guidance. Therefore, the courts must say whether the rights that are claimed to
have been interfered with or impaired - that is basically the circumstance under which
they are before the court - fit within the general intent of this statutory right of traditional
use. They are also to determine where the Bill provides no content of traditional usage
for Aboriginal people. We have been given a few hints here and there. However, there is
no knowledge on which the court can act. Presumably in time it will develop its own
understanding of the situation, but initially it will be flying blind. The court may well
have reference to the Mabo decision, but in many respects that has been rendered null
and void regarding this legislation because the definition of native title that the High
Court uses has been circumscribed to the new traditional usage right. It is anybody's
guess how much of the native title provisions of the High Court decision are actually
included in this description of rights of traditional usage.
Furthermore, the courts would need to know, given further provisions of the Bill, every
title over and interest in - no matter how minor - that land. In the case of traditional
usage, those rights and interests go ahead of the rights of the Aboriginal people. Through
clauses 17 and 18, the courts will need to know every Act and regulation affecting the
land, because traditional usage rights are subservient to those matters. It will not be easy
for the courts to determine these things, particularly in substantial areas which may be
included in some declarations. The courts must determine who else has interest in the
land, and the nature of that interest, The courts must determine whether other matters
under the general law should be taken into consideration and, indeed, to what extent
those matters should apply.
As I mentioned previously, other Statutes contain totally contradictory provisions. The
Premier has brushed these aside too lightly. He claims that the approval within section
164 of the Land Act is the same as the approval given under this Bill. It is hard to reach
that conclusion when the Land Act, as a general law, through clause 17, prevails over this
Bill. I do not know enough about interpretation of Bills to have confidence that my
interpretation is correct. However, the Premier's dismissive attitude is not adequate.
Before concluding I shall deal with the effect of these provisions and how it will be
difficult for the Supreme Court to make the required declarations. We know how
transitory these declarations arc likely to be, and how they may be overturned by
ministerial act.
Some attempt may have been made in the overall definitions of this statutory right to
circumvent our international treaty obligations. In denying the proprietary status and
allocating it to statutory law in taking away the element of native title, it may take these
rights into a class not protected by international law. Clause 19 takes away proprietary
rights and it will allocate statutory rights which do not have the same status, and need not
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be protected in the same way as that class of right is normally protected in international
law. For example, it may be that the Government- is attempting to circumvent the
convention for the elimination of all forms of racial discrimination. As I indicated today,
the international jurists did not take the view that the Government has succeeded in doing
that. Nevertheless that might be the intention.
The separation of statutory and proprietary rights may be an attempt to circumvent the
convention of civil and political rights. 1 am not an expert on this matter as we try to
come to grips with a complex legal question: However, in speaking to others and reading
determinations from people with knowledge on this subject, it would appear that the High
Court would not accept the Government's view. It would consider that statutory user
rights would not circumvent the protections of international conventions. I am told that
that view is likely to be shred by the High Court.
Basically, we signed those international conventions to protect the rights of people to
property and to prevent discrimination in a whole range of areas. Nevertheless, clever
legal argument can be mounted that this legislation places its provisions outside the
parameters of those conventions. If native title is a vulnerable title at common law - that
is the point of some of the obligations - that may give rise to an obligation imposed on
States that are party to the conventions. Article 2 of the racial discrimination convention
refers to taking special measures for the purposes of protecting native groups and
guaranteeing full enjoyment of their human rights. This covers vulnerable forms of title,
such as native title. The previous clauses will act in the opposite direction to the
obligation to "guarantee them full enjoyment of their human rights". No special measure
has been taken to protect those rights. The legislation systematically strips away those
rights.
As the law does not seek to Protect those rights, it will place Australia in breach of these
international obligations. I have not arrived at that view de novo. I have spoken to
people with better understandings than I of the conventions and the constitutional
implications of those matters. The signing of those conventions means that the
Commonwealth has the ability to overturn State legislation. Clauses 20 and 21 indicate
that the rights in question are vulnerable. Native title is a vulnerable right, but that will
be extinguished and replaced with a more vulnerable right, the so-called right of
traditional usage. These will be extremely difficult to protect under this legislation. This
whole process places those rights int jeopardy. The legislation impairs Aboriginal rights
in a way that the rights of others are not impaired. That is the point in relation to the
international convention.
This brings me to the clause before the Chair. The difficulty the Supreme Court will face
is that, unless a dispute arises, there is no requirement to identify and register traditional
usage of land or say who has those rights. If no dispute, the rights will remain undefined.
In that case nobody knows that they are, to whom they belong and to which land they are
attached. Those titles can remain unchallenged and still be extinguished without
knowledge. The Premier envisages that these rights will be enjoyed but not defined or
allocated to specific groups. However, if a problem arises and a person believes his
rights are being taken away, the matter will be taken to count for a declaration. What if a
person was not aware of the right? The person may not be aware of the right derived
from the Mabo judgment and the concept of native title. In that case that person's rights
can be taken away without his or her even knowing about it.
Therefore, it would appear that the invisible extinguishment, the fact that claims must be
lodged within 12 months, and all rights for compensation being lost, would appear to be
make the Bill distinctly in breach of international conventions. As the Chamber would
be aware, the Commonwealth can take certain action constitutionally in relation to those
conventions. The Government may change the description of the right and take out the
proprietary elements in an attempt to circumvent the international conventions. The
Government has not succeeded in doing that. If that was not the intention, the result is
that the rights are not defined except under challenge. Also these rights will not be
assigned except under challenge, and compensation will not be available until a person is
aware of those rights. All these factors are discriminatory and are likely to fall foul of
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conventions. This matter will be tested in the court, and I seriously draw those points to
the attention of the Government.
Mr D.L. SMITH: Clause 14 is a very nice piece of drafting. It is simple. clear and
precise. It is not encumbered by too many words. When I first read the clause I
overlooked its importance in some aspects. However, the clause is almost too succinct in
the sense that it does not give anyone who reads the Bill a full appreciation of the task
confronting the courts in fulfilling the obligations under this clause. There is certainly
legislative direction to do the things required by section 14. The first thing the court
must do is receive all the evidence and argument to satisfy itself that there existed at the
time this Act received assent, a native title within the context of the Mabo decision,
reaching all the evidentiary burdens that are cast by the NMabo decision in achieving them.
Unless it can establish that such native title existed, the Aboriginal group will not get to
first base- If it can demonstrate it did have native title at that date, it will have the
opportunity to have that right taken away or extinguished by this legislation and
substituted with rights of traditional usage. That is a fairly automatic thing. The court
goes through the evidence, confirms the group has native title, and comes to the fairly
simple conclusion; by virtue of this legislation that title is extinguished and it has in its
place something called rights of traditional usage.
Having done that, its work really starts. The task of the court is to then identify and
declare the rights of traditional usage which the group is entitled to exercise. As is clear
by Mabo, those rights of traditional usage will not be the same for all groups. It will
depend on the evidence that the court has heard. However, it will then have to go
through all this legislation to try to determine the extent to which the rights to use the
land, conferred by native title and incidental to native title, are restricted in any way by
this legislation. Although that appears at first sight to be an easy task, clauses 17 to 22
will reveal how difficult that task will be. Before it can make any declaration at all, it
must understand the interrelationship of what I call the general laws in clause 17 to those
rights. It must then take into account what impact the rights Of title holders' interests in
land will have in taking precedence; what rights of public access will be affected and so
on. That will be an incredibly difficult exercise.
We will be asking the court to draft a statement of what were those traditional rights
incident to native title and then examine the extent to which they are restricted and
redraft diem to reflect chose restrictions. Although that will be an extremely difficult
exercise for the courts, it is their task and irrespective of whether it is a Federal tribunal
or the Supreme Court it will be able to do that. The next task is to identify whether, from
the time the Act was assented to until the time the court makes its declaration, the group
or any other Organisation has done anything to extinguish any or all of those rights. That
again will not be a simple exercise. All the provisions of clause 23 must be examined to
see whether, in the time those rights existed prior to assent to this Bill, any of those
things will have taken place. The court will have to do that - not quite those, but the ones
to be considered in Mabo, - to see whether the group had native title at all before the Bill
was given assent. However, the court will have to go through that exercise again to find
out what has happened since the Bill was given assent.
Having done that it will have to identify the members of the group. Iff1 have any
problem with understanding this clause, it relates to why it is necessary to identify the
members of the group who are entitled to exercise their rights and whether in the course
of identifying the members of the group it will be possible - I think it is - to ascribe
different rights to different groups. In light of the sorts of quotations the member for
Victoria Park referred to it may be possible to identify that an individual within a group
or a particular family has more rights than others and ascribe different rights to those
members. In a way, it seems to be indicating that the rights are not held by the group,
rather by the members of the group.
The court must then define what are the boundaries of the land to which the right applies.
Thai again will be a very difficult exercise because in preoccupation days, we did not
have surveyed boundaries and we do not have any written history that wilt enable us to
define with any accuracy what are those boundaries. We will have to rely on the

7522



[Thursday, 18 November 1993] 52

anthropologists and the Aboriginal people to give us oral histories of where chose
boundaries should be drawn. It will be an extremely difficult exercise for the courts, and
decisions will not be rushed. I cannot believe, for instance, that the court will do
otherwise than reserve its decision and I cannot believe otherwise than chat the judge will
go away - for about three months in my view - and spend the whole of his time drafting a
document which is meant to identify and declare the rights and identify the members of a
group and the boundaries. The amount of rime it will take the Supreme Court to do that
will be very onerous.
The final concern I have about clause 14 is the fact that it is not specifically referred to in
clauses 8 or 16. I understand the argument Parliamentary Counsel has advanced through
the Premier is that ir is thought these declaration rights under clause 14 are ancillary to
the primary powers under clauses 10, 11 and 12. In my view that is not so. In having
any understanding of what rights are conferred by this legislation, it is not the existence
of the native title which is of paramount concern. That is really all that is declared under
clauses 10, 11 and 12 in relation to whether it exists, gives rights of traditional usage as a
result and who it gives them to. If they have these rights, the primary interest of
everybody at the end of the proceedings is to know what they ame. Yet the declaration as
to what are those rights is not included in clauses 8 or 16.
I have told the Premier I hope this legislation will fail and I do niot want to be seen to be
saving it in any way, but I would have thought that rather than take the risk that a court
may interpret that the declaration is not included, it would have been simple to add to
clauses 8 and 16 in particular, reference to clause 14 in terms of the declarations and their
effect. I emphasise that the process will be very difficult. The task that the judges have
imposed on them under clause 14 is extremely onerous and it will take a long time for
them to write their declarations. They must rely on the expert advice of many people,
anthropological, Aboriginal and legal, as to how they should frame those rights. The
shame of it all is that the Aborigines having made the claims, and the judges having gone
to the trouble of writing the declarations, the Minister could issue a notice under clause
26, and the whole exercise could have been wasted, except in trying determining the level
of compensation that should be paid as a result of the extinguishment of even those
rights.
Dr GALLOP: When the Supreme Court goes through the process of identifying and
declaring the rights, is it possible that the rights they identify and declare would already
have been restricted or regulated in a certain way? Would they only be in a position to
declare what the application of other laws had already said in relation to those rights? I
refer to the Wildlife Conservation Act, 1950-79 which gives persons of Aboriginal
descent the right to take flora and fauna upon Crown land for food for themselves and
their families but not for sale. Under the Fisheries Act of 1905 a person of Aboriginal
descent may take in any waters or by any means sufficient fish for food for himself and
his family but not for sale.
Those two Acts allow the Government to suspend or restrict the operation of the rights
outlined in the Acts. It may be then that the Government has placed particular
regulations on the exercise of those rights through the Wildlife Conservation Act and/or
the Fisheries Act. Do I take it that when it is finally identified and declared, what the
State has already taken from the traditional right is lost to that Aboriginal group? That
being the case, is it possible by the time the traditional usage is identified and declared
under this legislation that, because of all the overriding conditions placed on it in this
Bill, there is hardly anything left because the State may have subjected those rights to
regulation? Precisely what will Aboriginal people finish up with when this matter gets to
the courts?
Mr COURT: I am not quite sure what the member for Victoria Park is getting at, but the
court will determine what ights are in existence at the time. That is the court's job.
Dr Gallop: Under existing laws traditional usage rights through the Wildlife
Conservation Act and the Fisheries Act can be regulated by the Government of the day
and subject to regulation.
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Mr COURT: This would be in addition. The rights are there but this Bill also says that
whatever traditional rights are shown to exist are the rights the court must take into
account.
Dr Gallop: The only ones under this legislation they could identify or declare would be
those in existence after the Government had already regulated those Acts.
Mr COURT: No, it would be whatever traditional rights are there. The court makes that
determination.
Mrs HENDERSON: Earlier today we were talking about the similarities between and the
equivalents of native title and rights of traditional usage. The Premier said strongly on a
number of occasions that the two were equivalent, and he had deliberately designed that
part of the Bill to ensure they had equal standing. It is quite clear from the Mabo
decision in the case of native title that the bundle of rights the High Court has identified
will vary according to the group, customs and laws of the goup and the area of land
involved. In view of the Premier's earlier comments when he said the rights of
traditional usage were equivalent and of equal value to native title, how will the court
determine what those rights of traditional usage are if it has not previously determined
what the rights of native title are?
We have been debating the lack of any requirement for a register of native title claims.
The Premier said it was not necessary and it was only at the point at which the right of
someone to exercise his traditional usage right was impinged upon that a person would
need to go to the court. Bearing in mind that people have not been required to sake a
claim to the court to establish the elements of and the area over which native title
extends, how can the court under clause 14 determine which elements of traditional usage
have been impinged upon and which have not, and which remain and which are in
conflict? It is difficult to understand how the court will compare, at the point at which
there is conflict with another group, which elements of the right are in dispute if the total
bundle of rights has not been identified in any previous claim.
Mr KOBELKE: The member for Mitchell indicated that a great deal of work was
involved as a consequence of the provisions of clause 14. Who will take up that work?
Is it envisaged that it will be necessary for special officers to be attached so the Supreme
Court, and will additional resources be allocated to meet their needs? Alternatively, will
people bringing cases before she Court have to meet the cost of consultants preparing that
detailed information? It could go well beyond what is necessary to meet the
requirements of clause 15.
Mr COURT: The normal procedure is that the costs would be met by the person bringing
the action before she court.
Mr KOBELKE: It may be the normal procedure for companies. The people who already
have native title will have that title replaced by traditional usage rights under this Bill and
the Premier is trying to convince the Opposition that there is some form of equivalence.
Eor some hours now the Opposition has argued that is not the case. If there was any
shred of veracity to the Premier's argument, it was absolutely shot to pieces by his last
statement. The Premier is saying that these Aboriginal people will have to meet she huge
costs involved in providing the necessary material so that the Supreme Court can not only
identify and declare the rights, but also identify the members of the group and the
boundaries of the land to which the rights apply with as much particularity as she
circumstances will permit.
The requirement in clause 14 could, in some cases, go well beyond the requirement of
proof under clause 15. Therefore, if the court, in making a determination under clause
14, decides it will make a decision which will have some standing and really go into the
matter, it will require considerable resources. The Premier said that will be done by the
people who are seeking to have their rights upheld by the court.

Division

Clause put and a division taken with the following result -
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Ayes (27)
Mr CiJ. BarneLt Mr House Mr Prince
WrBlaikie MriJohnson Mr shave

Mz Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr Marshall Mr Strickland
Dr Constable Mr McNec Mr Trenorden
Mr Cowrt Mr Nicholls Mr Tubby
Mr Day Mr Omodel Mrs van de Klashorst
Mrs Edwardes Mr Osborne Mr Wiese
Dr Hamres Mr Pendal Mr Bloffwitch (Teller)

Noes (21)

Mr M. Bamnett Mr Grill Mr Riebeling
Mr Bridge Mrs Hallaban Mr Ripper
Mr Catania Mrs Henderson Mr D.L. Smith
Mr Cunningham Mr Hill Mr Thomas
Dr Edwards Mr Kobelke Ms Warnock
Dr Gallop Dr Lawrence Dr Watson
Mr Graham Mr Marlborough Mr Leahy (Teller)

Clause thus passed.
Clause 15: Onus in establishing claims -

Dr LAWRENCE: I commented on this clause before because it does encapsulate, in a
very brutal form, the onus that is placed on Aboriginal people in these declarations
sought before the Supreme Court. As the heading states, the onus is on the Aboriginal
group claiming to be entitled to exercise the rights of traditional usage.
The Opposition has suggested it is a reversal of the normal provision and it makes
Aboriginal people mendicants, as they have always been in this country. This clause
does nothing to right the historical wrongs that Mabo seemed to offer to solve and in this
clause it encapsulates, in a quite blinding way, the attitude of the Government towards
Aboriginal people. They do not have any rights and the few which are begrudgingly
given to them they have to establish with the onus of proof reversed from the normal
application to rights, proprietary or otherwise. I will not say any more on this clause; I
simply find the whole process offensive.
Mr D.L. SMITH: This is one of those abhorrent clauses in this Bill. I do not have any
concern with the onus cast upon Aboriginal people under clause 10. However, I have
enormous concern with the onus that will be cast upon Aboriginal people under clauses
11I and 12. The commencement point in clause 11I states -

If. ... the Minister is of the opinion -

(a) that members of the Aboriginal group are not entitled to exercise those
rights or are exercising those rights unlawfully or contrary to this Act or to
the rights of holders of title; or

(b) that there is a dispute between that Aboriginal group and any person ...
Where a Minister alleges that there is an excessive use of rights or a dispute, clearly, in
the ordinary context, the onus to prove that fact would be on him. This legislation
reverses the onus of proof from the Minister to the holders of the traditional rights of
usage. The same arises in relation to clause 12(2) and again the onus is on the Aboriginal
people to prove their traditional rights, regardless of the nature of the pro6eedings where
the intervention occurs. The proceedings may well be where the Aboriginal group is
being taken to court by someone who thought that his rights were interfered with by the
exercise of Aboriginal rights. However, the onus of proof is actually cast on the
Aboriginal group and not on the person who feels that his rights are being interfered with
by the exercise of those Aboriginal traditional use rights. It is unjust, improper and
unfair for the onus to be reversed in that way. It is no wonder that this Government has
found it necessary to include clause 27, which is about the application of rules of natural
justice.
issmfl 1
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There is certainly nothing just in the proceedings which this legislation allows and
certainly nothing just in where the onus lies under clause 15, remembering chat if
members of the Aboriginal group initiate the action, if they are setting out to establish
something, the onus should fall on them in the ordinary way thar any plaintiffs have an
onus cast upon them. Whether they are respondents or defendants to the proceedings, the
onus should surely be on the persons who have taken them to court, required them to go
to court or to intervene in proceedings to establish what they are alleging, and the onus of
proof should not be put back onto the Aboriginal group in the way in which it appears in
clause 15.
Dr GALLOP: For the record, it is important to note the views of Professor Richard
Bartlett, who is an international authority on native title. Before quoting him I point out
again that the Government has been arguing throughout this debate that what it has
replaced native title with is of equivalent status. If we go to the authority on the question
of native title of the common law, it is very clear -
Mr Court: Who is the authority?
Dr GALLOP: Professor Richard Bartlett.
Mr Court: He may be an authority.
Dr GALLOP: Of course, that is all he is; he is only one person.
Mr Court: You said, "the authority."
Dr GALLOP: I said that he is an authority. In Western Australia he is the authority.
That comment is really lacking in grace. But given that there are enemies in our midst -

Mr Wiese interjected.
Dr GALLOP: I do not think it was at all. I know the English language pretty well.
Richard Bartlett's article in The West Australian of 10 November states when referring to
the Premier's Bill -

The Bill imposes a more onerous burden of proof on claimants than that imposed
at common law. In particular, it reverses -

Mr Court: When was that article written?
Dr GALLOP: It was written on 10 November. The article continues -

the onus of proof with respect to showing extinguishment. At common law that
onus is on the State.

Some equivalence!
Dr WATSON: I endorse the thrust of the message given by the member for Victoria
Park. I remind the Premier that, if this Bill reflected the High Court decision, the onus of
proof would not be with the Aboriginal people; it would be on the State to disprove
native title.
Mr Court: Under the Federal legislation the Aboriginal people have the onus of proving
native title.
Dr WATSON: Native title is acknowledged; it is recognised and protected. It underlies
the whole philosophy of the Federal legislation.
Mr Court: Under the Federal legislation Aboriginal people have to go to the court.
Dr WATSON: And register.
Mr Court: No; prove that they have -

Dr WATSON: In the native title Bill, native title is recognised, protected and registered.
Mr Court: They have the onus of proving it. You do not understand what you are
discussing.
Dr WATSON: I understand very well. This clause, no more and no less than any others,
is morally repugnant, unjust and unfair. Besides Aboriginal people having the onus of
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proof placed on them, the very fact that native tidle is replaced with traditional usage
rights disempowers them. Aboriginal people are disempowered by the mechanisms and
procedures in this legislation.
Mr COURT: I find this quite amazing. In the Mabo dispute the plaintiffs camne to the
court and proved their title. Under the Federal legislation the Aboriginal people have the
onus of proving native title. That is the whole basis of chat legislation. It has two
streams: People can go through a tribunal to get the approvals for development; and they
go to a court where they have to prove they have native title.
Dr Watson: One of the key aspects of this Federal Bill says, "encouraging harmonious
recognition and protection of native title".
Mr COURT: The member should keep going. Aboriginal people have to go to the court.
Has the member not seen the flow chart prepared by Mr Keating?
Dr Watson interjected.
Mr COURT: No; I am on my feet.
The DEPUTY CHAIRMAN (Mr Ainsworth): Order! The member for Kenwick will
resume her seat.
Mr COURT: Mr Keating has prepared a flow chart of what Aboriginal people have to do
when going to court to provide the onus of proof for that native title. It is spelt out quite
clearly in the Federal legislation. This Bill provides that Aboriginal people may exercise
their rights of traditional usage without going to court. When a dispute arises they have
the onus of proving their right, as does any other person who is asserting his right. I
cannot believe Opposition members are getting up and saying that under the Federal
legislation -

Dr Watson: I am just making the point.
Mr COURT: The member is reading part of the preamble to the Federal Government's
Bill, not the Bill. The Bill shows how Aboriginal people must provide the onus of proof
that they have native title. The member does not understand the basics of the Federal
legislation if she does not understand that. I am beginning to see that the Opposition is
just opposing this legislation because we have put it up.
Mr D.L. SMITH: If the matter were as simple as the Premier says it is, one wonders why
clause 15 is in the legislation at all. The onus involved would be the ordinary onus. The
reason that clause 15 is there is that it is not the ordinary onus. In relation to clause 10, it
is fair enough; but in relation to clauses 11I and 12 it is being alleged that Aboriginal
groups are not entitled to exercise their rights or are exercising those rights unlawfully or
contrary to the Act or to the rights of holders of title.
That is the issue on which the declarations will be made. The onus should lie on the
person who alleges that the Aboriginal group is not entitled to exercise those rights or is
exercising them unlawfully or contrary to the legislation or contrary to the interests of the
holders of the title. Clause I I is not a situation where the Aboriginals go off to court of
their own initiative as plaintiffs. They are compelled to go to court.
Dr Lawrence: They are dragged in.
Mr D.L. SMITH: They are dragged in with the onus being on them to prove the falsity of
what someone else is alleging. That is an absolute reversal of the onus. It does the
Premier no good to get a bit uptight and tell us untruths. Under clauses 11I and 12 the
onus would clearly be on the persons who are making the allegation in the normal case.
This legislation reverses the onus in a very clear way. The Premier should just accept
that he is doing it, even if it is unjust; even if it is unfair; and even if it is discriminatory.

Division
Clause put and a division taken with the following result -
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Ayes (27)
Mr CiJ. Barnett Mr House Mr Prince
Mr Blaikie Mr Johnson Mr Shave
MrfBoardi Mr Lewis Mr W. Smith
Mr Bradshaw Mr Marshall Mr Strickland
Dr Constable Mr MeNee Mr Trenorden
Mr Court Mr Nicholls Mr Tubby
Mr Day Mr Omodel Mrs van de Kiashorsi
Mrs Edwardes Mr Osborne Mr Wiese
Dr Nlames Mr Pendal Mr BlotFwitch (Teller)

Noes (20)
Mr M. Bamnett Mr Grill Mr Ripper
Mr Bridge Mrs Hallahan Mr DiL. Smith
Mr Catania Mrs Henderson Mr Thomas
Mr Cunningham Mr Kobelke Ms Warnock
Dr Edwards Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahy (Teller)
Mr Grahami MrRiebr-ling

Clause thus passed.
Clause 16: Effect of declaration -

Mr D.L. SMITH: This clause is relatively simple. I would have preferred that it read
..under section 10, 11, 12(2) or 14", in order to make it absolutely clear that the rights
declared by the court under proposed section 14 do stand and are to be observed
according to their tenor. People need to understand that this declaration does not
constitute in any way what we might describe as a certificate of title. We all know that
under the Torrens land system, a person who has an interest in land can get a title and
that title is given to that person forevermore, unless that person assigns or transfers that
title. In the context of section 63 of the Land Act, which refers to indefeasibility, the title
is worth something. It creates an enormous degree of certainty.
This clause means that an order of the Supreme Court will be given effect according to its
tenor. If that order can be set aside, abrogated, changed or affected in any way by
subsequent court action, then it will last only as long as that further order of the court or
any amendment of the order that the proceeding may result in. That is so whether or not
it is done by way of appeal, further court proceeding, or otherwise.
If an Aboriginal group received from the court a declaration that it had rights of
traditional usage and about to whom and over what area those rights applied, we might
think that would be the end of it. However, at a later time, a person could go to the court
and argue that since that declaration was made under proposed clause 23, the rights
which were recognised and declared by that declaration had been abandoned or
surrendered; the Aboriginal group had lost their traditional connection with the land; the
last member of the Aboriginal group entitled to exercise the rights had died; or a notice
had been given under proposed section 26(l)(a); let alone all of the other provisions of
clause 23.
All this clause will do is get Aboriginal people to a certain point where, on that day, they
are acknowledged to have certain rights. Those rights are nor indefeasible and can be
changed and affected without any documentary action by the person affected who claims
to be able to exercise those rights. If any person believed that under any provision of
clause 23 those rights had been lost or extinguished, then the courts would be entitled to
consider that and to declare that the previous declaration no longer had force or effect.
Therefore, the rights conferred by the declaration would be subject to challenge.
Similarly, it would be open under clauses 17 to 22 for people to go to the court and argue
that those provisions constrain the effect of the declaration and that some particular point
in which they are interested should be re-examined and determined according to the way
in which they believe it should be resolved.
People need to understand that at the end of this process, and whether or not the right to
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remove by notice under proposed section 26(l)(a) is exercised, the declaration will be no
better than any other court declaration. Given the sorts of processes that are provided for
in this Bill and the kinds of certainty for which we are all aiming in terms of examining
what the future holds, and given the hope that, at the end of the day, Aboriginal people
would have something which they could hold as security, we might have done a lot more
than this clause does. We might have made it clear that a declaration to that effect is
conclusive proof in all future proceedings that those rights exist and continue to exist,
that the onus of establishing that they do not exist rests with some other person, and that
those rights can only be removed in certain ways. I would have preferred to have an
indefeasibility-type provision similar to section 63 of the Land Act and that the effect of
the declaration was worded in such a way that it was tantamount to an indefeasible tidle -
not that it would be a title, but at least it would be an incontrovertible declaration of the
rights of traditional usage that a group had - and that there was a clear presumption that
those rights would continue in existence forever, except in certain circumstances, which
we should identify, rather than that the declaration simply have effect as a declaration of
the court according to its tenor, and no more than that.
To say that a native title being extinguished is compensated for by a declaration of the
kind envisaged under clause 16 with the ability to attack that in future, is not to cover all
rights - remembering we do not have to satisfy anybody that the declaration is wrong.
One might say that it does not say all that it should because the count is required under
clause 14 only to declare and identify with as much particularity as the circumstances of
the case allow. It will be quite open to someone else to initiate an action saying that the
case was defined with the declaration achieved on the basis of the evidence and the
arguments put before the court, but that if the case now presented to the court is different
and the issues the person needed to be defined were not defined with sufficient
particularity because the circumstances of the previous case did not cover the issues, and
the whole matter of those aspects and the effect on it should be reconsidered. To allow
that to happen is a further watering down of the effect of the legislation. It makes even
more worthless what the Aboriginal groups finish up with, as a result of the process
adopted by the legislation.

Division

Clause put and a division taken with the following result.-

Ayes (27)

Mr C.i. Barnett Mr House Mr Prince
Mr Blaikie Mr Johnson Mr Shave
Mr Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr MarshallI Mr Strickland
Dr Constable Mr McNce Mr Trenorden
Mr Court Mr Nicholts Mr Tubby
Mr Day Mr Omodel Mrs. van de Klashorst
Mrs Edwardes Mr Osborne Mr Wiese
Dr H-ames Mr Pendal Mr Bloffiich (Teller)

Noes (21)

Mr M. Barneu. Mr Grill Mr Riebeling
Mr Bridge Mrs Hailahan Mr Ripper
Mr Catania Mrs Henderson Mr DL. Smith
Mr Cunningham Mr Hill MrThoma2S
Dr Edwards Mr Kobelke Ms Warnock
Dr Gallop Dr Lawrence Dr Watson
Mr Graham Mr Marlborough Mr ay (Teller)

Clause thus passed.

Clause 17: Laws of general application not affected by rights of traditional usage -

Mr D.L. SMITH: Although the division is headed "Nature and effect of rights of
traditional usage" it has nothing to do with those rights - except at clause 18 - and their
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nature or effect, except to the extent chat division 3 severely restricts the nature and effect
of those rights. The first clause in this division that does that is clause 17 which states -

In this section "general laws" means written laws or other laws as in force from
time to time that apply generally to land or members of the public.

That means all the laws of the land. It is Statute, common law and any other law that our
courts are prepared to recognise, whether traditional law or otherwise. So all of those
laws apply "unless another written law expressly states otherwise." We are talking about
legislation which was passed and enacted when Mabo and native title were not even
contemplated. We are talking about common law principles and laws which have been
developed without regard to native title. But all the laws were developed and legislated
without ever contemplating the nature of traditional native title or the exercise of
traditional usage rights. Those laws will apply whether or not the possible existence of
rights of traditional usage apply. Those rights do not affect the application of general
laws to land that is, or may be, the subject of rights of traditional usage or to Aboriginal
groups whose members are, or may be, entitled to exercise such rights.
In simple terms, it means whatever the court may declare if any law in existence was
legislated without contemplation of this type of title or right, that general law will apply
and limit the rights of traditional usage. But one cannot understand the effect of this
legislation without reading all the Commonwealth legislation that might apply, the
English legislation or the English common law we might have brought with us. I have a
great deal of difficulty with this. We are not talking about the Commonwealth-type
provision which says, in effect, laws relating to the protection of the environment or laws
of a particular kind apply to and constrain native title. We are not only saying the
exercise of the rights is not subject to those which we regard as general application but
also we are talking about all written law or other law as enforced from time to time that
applies generally to land or members of the public.
One can consider section 164 of the Land Act and its impact, or section 82(b) of the
Police Act which entitles police to evict people from Crown land. Are the police to have
the right to evict holders of traditional rights from Crown land? One could go through
and find a host of examples where it would be possible to at least have the argument.
Whether it is Commonwealth law, whether it is stated any better in the Commonwealth
legislation, we should have made a better attempt at clause 17 to identify what we are
talking about. If we are talking about soil conservation, the environment, health
regulations, the applicability of building standards and those sorts of things by some sort
of generic list I would not have been too unhappy. But to simply say that all general laws
apply to and constrain the exercise of those rights in the way this clause does is too broad
and too generalised, and will be the source of an enormous amount of litigation when
people try to argue the effect of clause 17.
Dr GALLOP: As I read this clause in conjunction with clause 18, it seems to mean that
any right of traditional usage is overridden by the general laws applicable to land. As the
member for Mitchell said, they could be a whole range of laws. They may be general
laws that relate to certain standards of building, health, environment or whatever. At one
level, one can see a clear case for that. At another level - I referred to this a couple of
clauses ago - and interestingly, our existing legal system, in other words before this
particular legislation, has within it certain traditional usage entitlements. We can refer to
the Land Act 1933, the Fisheries Act 1905 and the Wildlife Conservation Act 1950-1979.
Before we get to what the Government calls traditional usage, the existing written law in
these areas would apply.
When the final determination will be made in the Supreme Court, if it goes to the
Supreme Court, it will be based on a pre-existing set of determinations, some of which
will have been made by Executive action. It is not beyond the bounds of possibility that
some of those determinations may even be court determinations, because certain
Executive actions may have been challenged by the original inhabitants of Australia on
the basis of what they would regard as an incorrect application and administration of
powers given under the Land Act, the Fisheries Act or the Wildlife Conservation Act to

7530 JASSEMBLY]



[Thursday, 18 November 1993J153

the Executive. Interestingly, dialogue about these types of things has been the type of
argument that has been fed in to create the Mabo decision as part of our legal system.
It is interesting to note that we have not had much legal argument in Western Australia
about pastoral leases, and particularly that clause in the Land Act which gives Aboriginal
people the right to go onto unenclosed and unimproved parts of pastoral leases to practise
their traditional way of life. When one looks at the history of that clause in the Land Act,
one finds it surprising that there has not been much litigation about it, when the interests
of the original inhabitants might have come, into conflict in some way with the interests
of those who were given the pastoral leases.
To summarise the point, general laws apply in a whole range of areas but there are also
specific laws which relate to land use by original inhabitants laws which may have been
interpreted and acted upon by the Executive in a way that has led to regulation of the use
that Aboriginal people put to their traditional rights, or may have been interpreted in
courts when conflicts emerged between the different groups whose interests were
affected by the interpretations and administration of those existing Acts. Before we get
to the very identification of traditional rights, that sort of thing would have had to be
sorted out. That leads me to press the Premier for an answer on this point: Is it true to
say, therefore, that his concept of traditional usage is merely the last little bit that is left,
after that process is completed, for Aboriginal people to practise their traditional way of
gathering food or living their lives? If it is, is that really an adequate basis upon which to
talk about traditional rights?
When we go to Crown land, which is the main area that will be subject to native title
claim, we see that traditional usage is already subject to regulation and suspension by the
Government. If the member for Mitchell had wanted to, he could have gone to section
164 of the Land Act, which says that one needs lawful authority to reside on any public
lands, and to erect any structure on, over or under any public lands. That may be a
structure that allows the Aboriginal people to carry out their traditional way of life. It
provides also that one needs lawful authority to clear, cultivate, or enclose any public
lands; to remove, or cause to be removed, from any public lands anything of whatever
kind, whether growing on or in, or being in, on or under or forming part of, any public
lands. That would refer to the food or the fish that they might be able to gather. Another
provision is that one would need lawful authority to bore or sink any well for water or
construct or excavate any dam or other means of water catchment or storage on any
public lands.
What, then, is the Government defining as a traditional right? It is possible for that right
to have already been manipulated or suspended or regulated by Executive action. That
does not seem to me to be a right.
Mr D.L. Smith: It could have happened without any contemplation of the fact that native
title might ever exist.
Dr GALLOP: That is not what I understand a human right to be.
Mr Bridge: You are being overly generous.
Dr GALLOP: The member for Kim berley believes I am being generous.
Mr Bridge: Are you finding it hard? This is not hitting you? Do you like to forage?
Dr GALLOP: I have been foraging around in this Bill looking for human rights, and I
have not found any yet. Perhaps the Premier could respond to some of those general
queries.
Mr BRIDGE: This exercise is like the bullet that hits one in the middle of the forehead.
We have gone through a process of elimination with this legislation. We objected to the
title of the Bill; we talked about the extinguishment of native title; we talked about all the
difficulties that are placed upon claimants of parcels of land; and we talked about how
the Government, through this legislative package, has deliberately put into place chose
impediments. Despite all chat, the Premier and the Government are saying that it is not
true and that Aborigines will get land for traditional usage. We must consider clause 18

7531



to understand what clause 17 means. Clause 18 commences "Despite section 19', which
relates to the fact that Aborigines do not have property rights. Clause 19 eliminates
proprietary rights. Traditional usage of land is subject to clause 17. Usage of land may
occur subject to clause 17.
Dr Lawrence: And every other law in this State.
Mr BRIDGE: That is correct. Clause 17 simply says that the Government will introduce
all these wide ranging laws that are generally used, that can be applied, that are there.
They are laws that, as the clause states, from time to time apply generally to land - in this
case Crown land - and to members of the public. So the clause applies to Crown land, as
the member for Victoria Park just illustrated. Immediately through that clause, section
164 of the Land Act becomes effective. Therefore, that immediately creates a problem
for the person who resides on chat land. It is then an offence for a person to reside on that
land without lawful authority. The lawful authority is removed through this clause.
Dr Gallop: You need the lawful authority to get the lawful authority.
Mr BRIDGE: That is right. However, clause 17 makes sure that does not happen.
Therefore, if that person touches the cop, bottom, sides or whatever of that Crown land,
he is gone. There is a $1 000 fine for that little exercise. That is supposed to be part of
what this Government is offering Aboriginal people. In one swipe, through the
application of clause 17, nothing is left for the Aborigines because this clause brings into
operation all of those things. There is no point in saying they will not apply because they
will.
Mr Court: What do you mean "one swipe"?
Dr Lawrence: One clause of the Bill.
Mr BRIDGE: Yes, one clause of the Bill, because it places people in an unlawful
position by residing on a piece of land which ordinarily will be the land that would be
given to them, namely Crown land.
Mr Court: Are you saying chat native title that exists now should not be subject to the
general laws of the State?
Mr BRIDGE: The Premier has said chat he is prepared to allow access to that land for
ceremonial purposes and sustenance through clause 18, despite the fact that proprietary
rights do not apply, and that is okay. However, if that were a genuine intent, clause 17
would not apply. It clearly does though because clause 18 says "subject to clause 17".
The Premier has told Aboriginal people, as I said, that they can access land for
ceremonial purposes and sustenance. He then says, "Hang on! Section 164 of the Police
Act applies to that land." If I enter that land I am lumbered because clause 18 says
".subject to clause 17". Therefore, whatever I have done is immediately unlawful. Clause
18 gives them something and clause 17 takes it away.
Mr D.L. SMITH: When we pass significant legislation such as that relating to age
discrimination, occupational health or freedom of information, we approach it on the
basis of coming to a conclusion. For instance, we have reached a conclusion as a
community that we should no longer have age discrimination. Therefore, we seek to
review all the laws which might affect age issues and come to a decision on whether they
will apply. We have done that in industrial awards and the like with age discrimination
legislation. We have said that those provisions do not come into effect for two years
while the Equal Opportunity Commissioner goes through all laws and recommends
which of those will apply in relation to being in breach of the discrimination provisions.
The vast majority of our legislation has been written and our laws determined by
common law without any consideration for native title. When we pass laws controlling
Crown lands, for instance, we regard the Crown as being the owner of that land, and
whatever we do with that Crown land does not interfere with the proprietary rights of
individuals. Therefore, we can pass legislation that has no regard for the proprietary
rights of those individuals. However, when we apply other general law that applies to
public land and private land, we might take a different view about how far we should go
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to achieve the public good that is intended by the legislation in relation to infringing upon
those private ights of landowners.
We have not done that in relation to traditional title for usage because we have never had
to contemplate it. Instead of saying, as the Premier might have said, that the general laws
do not apply except for matters relating to the environment and health, we have not
applied them for a period of 12 months so that we can work through all the laws and see
the extent to which they need to be amended to accommodate the concept of native tidle.
All the Premier is doing is saying that, on the one hand, the Aborigines can have
traditional rights -

Mr Court: Are you saying that native title can be a wide range of things?
Mr D.L. SMITH: We know what will be the rights that will be declared. We are
interested in the impact of the general law on those limited rights. Where those general
laws are inconsistent or have the effect of extinguishing the value of those traditional
rights, we, as a community, must make a decision whether we think the general good that
was intended by the legislation should be superior to the private right of the Aboriginal
people to exercise those traditional rights. As I said, when we have passed a general law
that applies to private property, we have always considered that. We do not control the
use of private property in the same way as we would control the use of public land. OUr
legislation at the moment controls OUr Crown land on the basis that it is Crown land to
which no-one has a ight or entitlement unless it is conferred by the Land Act or some
other legislation. In this case, the common law has told us that we have to recognise
native title and the Premier has decided to substitute that native title with these traditional
rights; but he is saying that, whatever those rights are and however they may conflict
with laws of general application, they will be read subject to those laws.
No-one in this Chamber knows all the laws relating to public and private land well
enough to say what (he effect of this clause will be. As I said, it will give rise to an
enormous amount of legislation and litigation. We should have selected those areas that
we consider are important, such as soil conservation and protection of the environment.
We know that when we have previously considered these issues in relation to our
indigenous people, we have allowed exceptions. We allow Aboriginal people to have
certain ights on pastoral leases which we do not allow other people to have. We allow
them under the fauna legislation to take and kill animals and birds that we would not
allow any white Person to do. We have done that out of respect for their traditional
rights. We decided as a community to allow them to continue because the harm they will
do is minimal. That is what we should be doing in relation to this rather than rushing into
it and saying it does not matter what the law is, it has general application to land to
members of the public generally, and it will apply to traditional rights areas even though
those laws were written without any contemplation of the fact those rights might exist.
Dr LAWRENCE: I will briefly probe the points that the members for Kinmberley and
Mitchell have raised. The rationale for our objection has been made very clear by the
member for Mitchell. In particular, the offensive section of the Land Act which I
referred to earlier is one that does deserve a more careful explanation than the Premier
was prepared to give earlier. The Premier said that this section would not apply - that is
despite clause 17 which states that genera! laws apply - because section 164 of the Land
Act states "not without lawful authority", which is apparently what the Premier is
building his case on. Section 164 precludes most things that would make up traditional
usage rights and in fact results in a fine, but is exempt from the provisions of the Bill
because of that observation that it should be possible to conduct these activities with
lawful authority. That begs a couple of questions, Premier. In the first case, do the
Aboriginal people need to establish that lawful authority by some means of application or
declaration or are they assumed to have it? What happens if an Aboriginal person who
does not reside in a particular area and does not have traditional use of that land offends
the principles of the Land Act? Presumably he is not immune simply because he is an
Aborigine and presumably before he was exempt from the fines and penalties attaching
to this Act he or she would have to demonstrate he or she had legitimately had these
rights of traditional usage although they had never been declared in court. It could well
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be a provision such as this that could trigger some request by an individual or group to
have a declaration made before the Supreme Court. That seems to be an extremely
clumsy way of defending oneself against a $1 000 fine.
More than that, I cannot read subclause (2) in any other way than to suggest the
Premier's interpretation of section 164 of the Land Act may not be correct. It says that
unless another written law expressly states otherwise, the existence or possible existence
of rights of traditional usage in relation to land does not affect the application of general
laws. Section 164 does not expressly exclude Aboriginal people, so the existence or
otherwise of traditional usage or laws does not affect the application of the general law.
The member for Kimberley has made that point compellingly. We have sought legal
advice on this question. We have gone to a couple of lawyers and asked them their view
of the potential conflict between clause 17 in particular and section 164 of the land Act.
Our advice is chat in this case section 164 appears to effectively obliterate the apparent
traditional usage rights granted by this Bill. That is a very serious flaw if it is correct,
and the Premier should address the question of how lawful authority is obtained and why
in 17(2) it says, "unless another written law expressly states otherwise" and that does not
seem to expressly state otherwise, the general law applies when it comes to questions of
Aboriginal rights of usage. In sincerity I ask for a clear answer to that question because
on the face of it, it totally obliterates the rights the legislation purports to be giving.
Mr Court: If they have the rights of traditional usage they have the lawful authority.
Dr LAWRENCE: I am sorry to probe on this, but these offences on Crown land will not
be offences only if people can establish they have a traditional right in that area of land.
It is not good enough for the person to have it in Esperance so at some point there must
be a declaration that they have that right; it is not just the general exercise of the right.
Mr COURT: The advice I have is that what you say is right. If they are prosecuited they
then say that they had the lawful authority, the traditional usage on those lands.
Dr Lawrence: Bingo!
Mr COURT: I find it amazing that the Leader of the Opposition is saying, as is the
member for Mitchell, that the general law should not apply to native title.
Dr LAWRENCE: We are not saying that at all. We are trying to argue a more precise
point.
Mr COURT: So, it does not apply to all general laws, only some?
Dr Lawrence: You heard the member for Mitchell argue succinctly that with changes of
this kind one needs to examine the entire statutory body to see whether they should all
apply.
Mr COURT: Is the Leader of the Opposition saying that we have to work through all the
general laws of the State and change them knowing that native title means different
things, and the traditional usages mean different things all over the State? I find that
amazing. The Leader of the Opposition is saying there should be one set of laws for one
lot of people and another set for others. The Leader of the Opposition is saying the
general laws should not apply. Members opposite cannot have if both ways. They either
have the general laws applying to all people -

Dr Gallop: Why is the Land Act broken up into different sections?
Dr Lawrence: Because it applies to different types of title holders; that is why we have
laws.
Mr Bridge: I was not saying laws should not apply I was putting to the Premier, and it is
important for him to answer mae here because I have said to the member for Vasse and
others, that this clause negates the Government's ability to provide access to that land.
Mr COURT: Why does it?
Mr Bridge: Because it is subject to the application of clause 17.
Mr DiL. Smith: Rights conferred by clause 28 are subject to clauses 8, 16 and 17.
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Mr COURT: Members opposite are reinforcing that they believe the general law should
not apply to those traditional usage rights.
Mr D.L. SMITH: 1 do not know whether the Premier is dense or pretending to be dense.
The Premier should understand that the general law as it has been written did not
contemplate these rights of traditional use. Some of the general law has the effect of
abrogating it, taking away the rights conferred for traditional usage. To the extent that
they take away or abrogate those rights the laws should not apply in their full extent to
native title. I have tried to say to the Premier before that it is no different from a freehold
owner of land Or local authority using Crown land. There are different applications of the
law to suit the nature of the tenure held by those individuals or organisations. The
general laws should be similarly reconsidered in the context of the effect of the
recognition of at least these meagre rights. It could be said that we really do not know
what all the elements are, but we certainly can say at least they would include the right to
take and use food, water and materials for sustenance and for purposes relating to
Aboriginal tradition. What clause 18 is saying is that even those meagre rights are
overridden and subject to the general law and the rights and provisions of clause 8(2), but
I will deal with that when we get to clause 18.
Dr GALLOP: To give an example of what the member for Mitchell is talking about let
us go to the Wildlife Conservation Act of 1950 to 1979. The former member for South
Perth used to talk about it a great deal. It defines a person of Aboriginal descent, and
states that they -

may take flora and fauna -

upon Crown land or upon any other land, not being a nature reserve or
wildlife sanctuary, but where occupied, with the consent of the occupier of
that land

sufficient only for food for himself and his family, but not for sale -

and the Governor may, if he is satisfied that the provisions of this section
are being abused. ..

Let us stop there. It says that if the Governor is satisfied that the provisions are being
abused, he caif either restrict or suspend those particular rights. According to clauses 17
and 18 of the Land (Titles and Traditional Usage) Bill the Government's concept of
traditional usage can be overridden by other laws. Here is another law, the Wildlife
Conservation Act, which says that if the Governor is satisfied that Aboriginal people are
abusing their right to take food for themselves, he can take action. I do not know what
"abusing" means there, because quite a few landowners in our society abuse the rights
that they have. Some of them sit on their land and do nothing with it and others
overwork it. This particular right of the Aboriginal people can be subject to the
Governor - for whom one can read "Government" - reaching a conclusion that they are
abusing this land, in which case the Executive has the power to take away those rights.
Several members interjected.
Dr GALLOP: I am trying to finish the argument. The point we are making is, what sort
of right is it that, before it is identified and defined, the Executive, through lawful action
taken under the existing Act, can restrict or suspend that right?
Mr COURT: What happens in respect of fauna?
Dr Gallop. That is a separate issue.
Mr COURT: Is the member saying under the law if fauna is being abused the
Government can interfere?
Dr Gallop: Can I answer that point, Mr Deputy Chairman (Mr Ainsworth)? Another
reason why that particular right may be subject to suspension or regulation is where a
species is under threat. You can see the reason for this and why it is separate from the
concept shown above.
Mr COURT: Under the law as it is now the member is saying that if the species is being
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threatened the Government can say to the Aboriginal people, "You have got to stop
killing that species."
Dr Gallop: I am not referring to that sectian. I am referring to the section which says
that if it is satisfied the provisions are being "abused Or" - which means it is separate from
the question dealing with a particular species - the Executive has power to override that
particular right.
Mr COURT: In that case the Government gave a special right only to Aboriginal people,
and it could be taken off them as the law stands now.
Dr Gallop: By the Executive.
Mr COURT: The member is saying that if they show it is being abused, it can be taken
off them now.
Dr Gallop: Is it possible under your legislation far a Government under that clause to
remove all traditional usage rights for Aboriginal people in the State of Western
Australia?
Mr COURT: That is the law as it is now.
Dr Gallop: You are supposed -

Mr COURT: Does the member think it is working well now?
Dr Gallop: You are not listening.

Division
Clause put and a division taken with the following result -

Ayes (27)
Mr Ainsworth Dr Hames Mr Pendal
Mr CJ. Bamnett Mr House Mr Prince
Mr Blaikie MrlJohnson Mr Shave
Mr Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr Marshall Mr Trenorden
Dr Constable Mr MoNee Mr Tubby
Mr Court Mr Nicholls Mrs van de Kiashorsi
Mr Day Mr Omodei Mr Wiese
Mrs Edwardes Mr Osborne Mr Bloffwitch (Teller)

Noes (19)

Mr M. Barnett Mrs Henderson Mr D.L. Smith
Mr Bridge Mit-Hill MrThomas
Mr Catania Mvr Kobelke Ms Warnock
Mr Cunningham Dr Lawrence Dr Watson
Dr Edwards Mr Marlborough Mr ay (Teller)
Dr Gallop Mr Riebeting
Mr Graham Mr Ripper

Clause thus passed.
Clause 18: Right to gather for sustenance or ceremonial purposes -

Dr LAWRENCE: We have to some extent anticipated this clause because it is obviously
to be read together with clause 17 and clause 19. It says -

Despite section 19, members of an Aboriginal group exercising rights of
traditional usage in relation to land may, subject to sections 8(2) and 17, take and
use food, water and materials..

As we have already pointed out, despite objections from the Premier that it is not so, this
clause is totally circumscribed by clause 17 and clause 8(2) and that again circumscribes
traditional usage. The rights of traditional usage defined in clause 8(1) cannot authorise
members of an Aboriginal group to exercise or purport to exercise rights of traditional
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usage in relation to land contrary to, or in a manner inconsistent with the following: this
Bill; the rights of holders of title - that is another restriction on them; a notice issued to
the Aboriginal group by the Minister under clause 26(1); or a declaration made by the
Supreme Court under clauses 10, 11 or 12(2). The member for Mitchell spoke earlier
about the notice issued by the Minister, it will take away the traditional rights as well.
We see that the apparent right to gather for sustenance or ceremonial purposes under
clause 18 is abolished under clauses 17 and 8(2); clause 8(2) allows for abolition under
clause 26(l) and the prevailing rights of other title holders. The right to gather for
sustenance or ceremonial purposes under this clause appears to be a contradiction in
terms because the clause apparently provides the ability to take sustenance and so on, but
states immediately that it is subject to clause 17, which makes applicable all the rules we
have talked about in relation to the Land Act, the Police Act and other problems. It
obviously then proceeds to deny those rights.
It is either meaningless, as I think it is, through an oversight - perhaps it was not meant to
be so useless - or it is a deliberate ploy by having a clause in the Bill with a heading that
seems to apply to part of what may be called a traditional usage right; to purport to give
rights which, through the scheme of the Bill, are in reality denied. In this clause we see a
step by step dismembering of this so-called right. It starts right at the beginning with the
replacement of native title ights by these traditional usage rights. However, at every
stage - particularly between clauses 17 and 21 - the whole import of these traditional
usage rights is totally abolished. Clause 18 is a shell of a clause; it does not have any
meaning at all. That is either deliberate - which I suspect it is - or it is an oversight, in
which case the Government should remedy it out of some sense of decency.
M~r BRIDGE; This is a fairly deliberate clause. I do not think it is a result of any
omnission because it refers to the right to gather for sustenance and ceremonial purposes.
To many Aboriginal people that will be pretty attractive. They will think that if the
Government is not able to give them native title but will give them rights to gather for
sustenance and for ceremonial purposes, it is not a bad secondary offer.
Mr Hill: It is not new, though.
Mr BRIDGE: The Government is saying to the mass that it is not going to give them
native title but will give them this instead; it is all about sustenance and ceremonial
reasons and the importance attached to those. That sounds pretty attractive. But stuff
me, the first word after clause 18 is "despite"! This is how quick the Premier is in
knocking it off. The Premier says that Aboriginal people will have this usage in relation
to land, but subject to clause 17. Clause 17 indicates how the Bill will activate all those
general laws that will apply. That will immediately override what is supposedly
available under clause 18. Clause 18 is an absolute no-no; it gives nothing. Clause 19
again takes away proprietary rights. We have reached the stage with this legislation
where there is nothing left. We are going to spend a fairly lengthy time in considering all
the other clauses, but for what purpose?
Dr Lawrence: It is a husk.
Mr BRIDGE: Absolutely. There is nothing left now. We have whittled away very
systematically the clauses of this Bill to a point where now we are driving the last nail
into the coffin. Clause 18 is where that happens.
Mr D.L. SMITH: The Premier is fond of saying that this legislation will create statutory
rights. The truth of the matter is that we are not creating statutory rights but in the main
are creating a process by which traditional rights of usage can be identified and
recognised as belonging to certain Aboriginal people, subject to this legislation. The
only statutory right conferred by this legislation is the exercise of the rights, rather than
the protection of this right. The Bill really should be stating that holders of rights of
traditional usage may, in exercising those rights, take and use food, water and materials
from the land for sustenance or for purposes relating to Aboriginal tradition provided
that, in the course of doing so, they do not contravene any other written or unwritten law
in force at this time; and provided further that in exercising those rights they do not do
any manner or thing which is inconsistent with this Bill, the rights of holders of title, or
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with a notice issued to the Aboriginal group by the Minister under clause 26(1), or with
the declaration made by the Supreme Court under clauses 10, 11 or 12(2). On the one
hand the Bill appears to give the merest of traditional rights; that is, the right to hunt,
collect food, drink water and to take some of the rites off the land if need be. On the
other hand that can be done only as long as it is not in breach of any written or unwritten
law and provided it is not inconsistent with this Bill. Are the rights of holders of title
which, as I have said a number of times, include the prospector, the miner, the
sandalwood collector and so on, inconsistent with a notice issued to the Aboriginal group
by the Minister - suspending or taking away some of those rights - or are they
inconsistent with that declaration made by the Supreme Court under clauses 10, 11 or 12?
In other words, if the declaration states that those rights to take food, water and materials
do not exist, then they do not exist. Effectively what is given in clause 18, as the Leader
of the Opposition and the member for Kimberley have said, is a husk. There is
absolutely nothing inside that husk. I do not know where the seed has gone but it
certainly will not be available to Aboriginal people by virtue of this legislation to
exercise those rights in any meaningful way.
Mr COURT: The rights must be subject to the general laws, otherwise the holder, for
example, will have the right to kill stock belonging to another person for sustenance.
There must be general laws applying or else one would have no control of the situation.
Mr D.L. SMITH: As we have already said, in relation to the law and the taking of
private stock, obviously the general law would still apply; nobody has suggested it should
not. We are suggesting that a review of those general laws should be conducted to
clearly identify those which should and should not apply. A number of laws have been
written without any contemplation that anyone would have an interest in Crown land,
apart from those conferred by virtue of the Land Act.
Mr Courn: I understand what you are saying in a general sense. It may be that some of
those general laws will be changed by this Parliament.
Mr D.L. SMITH: Let us take one example in relation to the rights of Aborigines taking
flora and fauna from land. As the member for Victoria Park said, some general rights,
subject to restraint, apply in relation to Crown land, but on private land it is necessary to
obtain the consent of the owner of the land to gain that right. The law contemplated at
the rime when considering that issue that different rules should apply on private and
Crown land. Similarly, we have this change which seeks to extinguish native title to be
replaced by rights of traditional use. Our laws should be considered on the basis of this
new right. We must consider whether the general laws should be changed to
accommodate these rights.
The Premier could have said that all general laws would not apply for a period of two
years, and we could then provide a schedule of which laws would and would not apply.
We must contemplate such changes to general law, otherwise they may abrogate the
rights we are conferring in this legislation. It may be that the right to take food, water
and material from the land for sustenance in accordance with Aboriginal tradition may
not be upheld due to some prospector or sandalwood licence, What if the traditional use
rights are attached to a piece of land containing a creek? A miner may come along and
decide that he wants to pump the water, or he may wish to contaminate that creek. Under
this provision the right to use that creek to obtain water will be abrogated as it would
become subject to the right of the miner to do whatever he is entitled to do under the
tenement. That should not be so. The rights at least to collect and forage for food, to
hunt and to take water for sustenance should not be overridden in that way by the titles
which apply under those matters described in clause 28.
Even if the Premier is not prepared to concede my point in relation to general law,
changes should be made to ensure the right to forage for food, to take water and collect
other material from the land for sustenance. It may be that the taking of ochre from a pit
for a corroboree or otherwise is prohibited. All these aspects could be prohibited by this
provision if it is inconsistent with the rights of the miner, the prospector and the
sandalwood collector. We should identify that those aspects, which really do not
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impinge too dramatically on the exercise of the rights of the other groups, should be able
to prevail over and above the existence of those rights.

Division

Clause put and a division taken with the following result -

Ayes (27)
Mr Ainswarth Dr Barnes Mr Pendal
Mr C.J. Barnett Mr House Mr Prince
Mr Blakie Mr Johnson Mr Shave
Mr Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr Marshall Mr Trenorden
Dr Constable Mr Me Nee Mr Tubby
Mr Court Mr Nicholls Mrs van de Klashorsi
Mr Day Mr Omodci Mr Wiese
Mrs Edwardes Mr Osborne Mr Bloffwitch (Teller)

Noes (19)
Mr M. Banett Mrs Henderson Mr IlL. Smith
Mr Bridge Mr Hill Mr Thomas
Mr Catania Mr Kobelke Ms Warnock
Mr Cunningham Dr Lawrence Dr Watson
Dr Edwards Mr Marlborough Mr Leahy (<Teller)
Dr Gallop Mr Riebeling
Mr Graham Mr Rippc r

Clause thus passed.
Clause 19: Rights of traditional usage are not proprietary rights -

Dr LAWRENCE: As if it needed to be said after definitions and extinguishment in
earlier clauses, clause 19 states clearly that the existence of rights of traditional usage in
relation to land does not create any proprietary rights in, on, above or below the land.
Again it does not need to be said because the effect of all previous provisions is to do
that. The clause provides that the rights of traditional usage in relation to land do not
confer ownership of, or control over, minerals - that is true of everyone else in the State -
and petroleum, but it is not true with forest produce or water on or under the land. So it
goes even further than protecting the mineral rights of the Crown. Subclause (1) finally
confirms that this is not to be seen as a proprietary right.
The Premier has tried to say many times during debate that his traditional usage rights are
equivalent to the native title contemplated by the second Mabo decision but any
reasonable reading of the judgments would see a conclusion reached that his view is not
correct. In time that will be the view that is reached. No doubt the Mabo judgment
contemplated for at least some Aboriginal people entitlement to proprietary fights.
However, traditional usage is said not to create any proprietary rights in relation to land
or anything on it. That is the way the Premier has described this but it is in complete
contrast to the rights within native title described by the majority of judges, not all, as
being capable of being proprietary in nature depending on the history and habits of the
Aboriginal people in question. We on this side have never said that Mabo said that every
native title right described or anticipated was proprietary, but it certainly did contemplate
that possibility in some cases. The majority of judges contemplated that, but this
Government will not contemplate that in any form whatsoever.
The clause makes it clear that there is no intention of translating native title into simply a
statutory described right but rather to give something else. That is where I take objection
to the Premier's claim of equivalence. He clearly does not regard them as equivalent. He
quite explicitly, time and time again, pulls out the proprietary nature of the right and
makes it very clear that he does not intend it. It would be better for all in the community
if he said that that is what he intended to do and had done, instead of pretending that he
has not. I suppose for reasons of the Racial Discrimination Act, not to mention
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international conventions and possible challenges from the Federal Government, it may
be necessary to keep on with that fiction.
Having said that, I will make a further observation. Again, I hesitate to draw to the
Premier's attention what is probably a significant problem for the Bill, but I will do so in
any case. Under this division, if we put clauses 19 and 22 together, he would appear to
have to be compensating for the removal of these proprietary rights. I would be
interested to know the Premier's view of that. Clause 19 states that the existence of
rights of traditional usage does not create proprietary rights, and then clause 22 states -

If the effect of this Division, other than section 17, is to extinguish or impair a
right or entitlement chat was an incident of native title -

I would have thought that was explicitly a proprietary right -

- that existed before the commencement of section 7, a claim for compensation
may be made.. .

It seems to me to be saying that, in extinguishing the proprietary rights of all Aboriginal
people in this State - at least some of them - the Premier is creating for himself an
obligation under section 22 to compensate for that right for entitlement that was an
incident of native tidle that existed before the commencement of section 7, which refers to
native tide replaced by statutory rights of traditional usage. It is the same matter. Before
die implementation of that, if there might have been seen to be a native title of
proprietary rights which has been extinguished in clause 7 and confirmed in clause 19,
any Act might have the effect - I do not know if this is a correct interpretation, but it has
been put to us - that the Government has to pay compensation for all that, which could
amount to a fairly substantial bill.
Mr COURT: Thbe comments the Leader of the Opposition on proprietary rights outline a
position that has been put a number of times during the debate in the last couple of days.
The Government is prepared to amend this clause to take that part out. As the Leader of
the Opposition has quite rightly said, there is considerable doubt that native tidle rights
confer a proprietary interest in the land. In the Mabo No 2 judgment, the judges were
divided on the question, as the Leader of the Opposition also pointed out. Three out of
the seven judges said that whether native title conferred proprietary or personal rights
depended on the circumstances of each case. Two of the seven judges said that the rights
are not proprietary in nature; one judge said that they are; and one judge did not consider
the point.
As I have stated repeatedly, the primary intention of the Bill is to ensure that the
substance of the native title rights is not diminished in the conversion from the common
law rights to statutory rights. In this regard, whether the rights are legally categorised as
common law or statutory, proprietary or personal is not the issue; it is the content, the
substance of the rights, which is the essential issue. The High Court recognised this. The
six majority judges could not agree whether native title rights held by the Meriani people
were proprietary or personal, but they nevertheless agreed on the substance of those
rights.
The Government considered it desirable to clarify this issue with respect to statutory
rights of traditional usage. Given the very different circumstances existing in Western
Australia where the traditional uses are more personal in nature it was decided to enact
that the rights were not proprietary. it is clear from the debate, particularly the comments
made on a number of occasions by the member for Kimberley, that the Opposition
regards the legal categorisation of the rights as distinct from their substance as a
significant matter. That is a point the member for Kimberley has put forward on a
number of occasions and that the Aboriginal people may wish to assert in appropriate
cases; that is, that the rights of traditional usage should be regarded as proprietary.
Accordingly I move -

Page 15, lines 7 to I11 - To delete the lines and substitute the following
No ownership of minerals etc.
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19. Rights of traditional usage in relation to
The new clause would read -

No ownership of minerals etc -

19. Rights of traditional usage in relation to land do not confer ownership of, or
control over, minerals, petroleum, forest produce or water on or under the land.

Subelause (1) is being deleted.
Dr LAWRENCE: I was pointing out I thought by that time theme was no doubt
proprietary rights had already been extinguished and that occurred as the reference is
made in clause 7. In the early sections of the Bill there is definition of native title which
means land includes ownership of the land and an interest in or in respect of the land.
whether proprietary or otherwise, but does not include native title or rights of traditional
usage. In pant three where the Bill provides for replacing native title by rights of
traditional usage, it is basically providing that any native tidle to land that existed is
extinguished and refers to rights of traditional usage. In various clauses following that,
including clause 8(2) exercise of traditional usage puts the rights of Aboriginal people
secondary to the rights of other holders of title etc. There are various clauses where the
right is modified. We have discussed those at length. We have niot had time to examine
this amendment, and see whether it makes any material difference to the argument we
have been making.
Mr COURT: It does not mean that rights of traditional usage are proprietary; that will be
decided on a case-by-case basis if the need to do so arises. We have made it clear that
the statutory rights, as provided in 7(1), are the equivalent to the extent of the rights and
entitlements they replace.
Dr LAWRENCE: It is obvious to me from the brief discussions I have had with my
colleagues, and again I have not had the chance to look at this amendment in the light of
the rest of the Bill, that if this amendment is to have any material effect the preceding
clauses should be rewritten. It will not, from the Opposition's immediate assessment,
make any material difference to the rights of traditional usage in this B ill,
Mr Court: You have been arguing all night about proprietary rights.
Dr LAWRENCE: Precisely. We have been arguing about it in relation to the first 18
clauses, If the Premier wants to argue that that somehow overcomes all the problems the
Opposition has identified in the first 18 clauses, he should by all means do so. It is not
obvious to me, and again I am not going to apologise for not immediately being able to
see the effect of an amendment of this kind on the entire Bill. I doubt whether the
Premier or anyone else in this Chamber would be able to do so.
Maybe this amendment is an attempt to provide a very dramatic shift in this Bill, but I
doubt it. If it is, the Premier has not argued the case. In any case, the Opposition is not
in a position to properly assess this amendment. By the time it reaches the upper House
the Opposition will have had an opportunity to do so. If it appears that it has the effect
that the Premier says it has, then it may be a modest improvement to the Bill, but with all
the other prohibitions and circumscribing of this right it would not look to be particularly
impressive. I will reserve judgment on that. I am simply saying that at the moment the
Government cannot seriously ask the Opposition to consider this amendment.
Mr D.L. SMITH: I welcome any amendment and I thank the Premier for this one.
However, I need to confirm what the Leader of the Opposition said. I do not think this
amendment, by itself, in any way saves the legislation. Whether the rights of traditional
usage are proprietary rights is a question on which the High Court did not reach a
decision. Members will be aware that clause 7(2) refers to the rights and entitlements as
being the same as the rights and entitlements that were the incidents of the native title to
that land which is extinguished. However, it is subject to the legislation. It is by no
means the absolute equivalent. The fact that they are incidents of the title would, in
ordinary terms, imply that they are proprietary because they flow originally from the tide.
We are substituting them with rights which are meant to be equivalent, subject to the
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limitations imposed by the legislation. In that sense there is and still would be an
argument that they are proprietary rights.
I thank the Premier for the amendment, but it does not go far enough to save this
legislation. It leaves us with the constraints of subclause (2); that is, the rights of
traditional usage in relation to land do not confer ownership of, or control over, minerals,
petroleum, forest produce or water on or under the land. I am not sure what "control
over" means and I certainly hope it does not exclude access to or the ability to use some
of those minerals, petroleum, forest produce or water for traditional uses, for sustenance
or for the purposes relating to Aboriginal tradition. If it has the effect of in any way
preventing access to those minerals, petroleum, forest produce or water for those
purposes, the clause is not satisfactory.
Amendment put and passed.

Division

Clause, as amended, put and a division taken with the following result -

Ayes (27)
Mr Ainsworth Dr Flames Mr Pendal
Mr C.J. Barnett Mr House Mr Prince
Mr Blakie Mr Johnson Mr Shave
Mr Board Mr Lewis Mr W. Smith
Mr Bradshaw Mr Marshall Mr Trenorden
Dr Constable Mr McNee Mr Tubby
Mr Court Mr Nicholls Mrs van de Klashorst
Mr Day Mr Omodci Mr Wiese
Mrs Edwardes Mr Osborne Mr Eloffwitch (Teller)

Noes (19)

Mr M. Barnett Mrs Hendcrson Mr D.L. Smith
Mr Bridge Mr H-ill Mr Thomas
Mr Catania Mr Kobelke Ms Warnock
Mr Cunningham Dr Lawrence Dr Watson
Dr Edwards Mr Marlborough Mr Leahy (Teller)
Dr Gallop Mr Riebeling
Mr Grahamn Mr Ripper

Clause, as amended, thus passed.
Mr CJ. BARNETLT: In accordance with the sessional order for the allocation of time, I
move -

That the following times be allocated for the completion of the following
business -

Land (Titles and Traditional Usage) Bill -

Up to and including clause 22 - 30 minutes
Clauses 23 to 27 inclusive - one hour
Clauses 28 to 40 inclusive - one hour 30 minutes
Clauses 41 to 44 inclusive - 30 minutes
Clause 45 up to and including adoption of the Committee's report -
one hour
Third reading - three hours.

I appreciate that this is significant and contentious legislation, but we have been debating
this Bill for some time. The second reading debate went for a total of 13 hours with 28
speakers, including all members of the Opposition.
Several members interjected.
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The CHAIRMAN: Order!
Several members interjected.
The CHAIRMAN: Order! The member for Cockburn knows that it is highly disorderly
to interject from outside his scar.
Mr C.J. BARNETT: To this point the Committee debate has taken over 15 hours to deal
with 19 clauses. This sessional order will provide for another four and a half hours of
debate on the Committee stage and a further three hours for the third reading; in other
words, another seven and a half hours of debate. I know members opposite are not
happy, but the reality is there is adequate time for them to place on record their views
about the legislation. All this is doing is allowing for the passage of legislation in an
appropriate manner.
Dr LAWRENCE: The sense of perspective of the Leader of the House is staggering.
The figures he quoted are not exceptional in tenms of debate of a Bill of this magnitude.
It is clear to members on this side that if the Government did not want to be sitting at
these hours of night, it should have allowed more time for the parliamentary session, and
should have organised its legislative Program so this did not occur. This Bill was always
going to be, like several of the Bills, particularly in the first year of the Government's
term, a radical departure from previous practice after 10 years of another Government
and requiring careful assessment.
I do not know why the Government cannot get that through its head. It has industrial
relations legislation which turns the known world on its head. We are not disputing its
right as a Government to make policy and bring in legislation, but we dispute its right to
then prevent the Parliament properly assessing what are substantial changes to the law of
this State - laws that a great many people have considerable discomfort with, particularly
those which have retrospective provisions or have not been provided for in the election
campaign. This Bill was not contemplated in the election campaign. It is not something
for which the Government has a mandate. There is no suggestion this was anticipated by
the people of Western Australia and understood in all its forms. That is why this
Parliament becomes such an important forum. It is not just a matter, as the Leader of the
House states, of airing our opinions. It is a matter of assessing this Bill and its effect on
the people of this State, on other Statutes, whether in this case it will stand legal
challenges under the Racial Discrimination Act, and international conventions.
Those assessments are being made from a different point of view from that brought by
the Government. Members opposite might think they are the repositories of all wisdom,
that they are the only ones who understand what Aboriginal people want, what the people
of Western Australia want, and how the law should progress in this State; but when
people look at a democracy they expect that all of their representatives in this Parliament
should have an opportunity to make those judgments and make a contribution to the
outcome.
Mr C.J. Barnet:. That is why we have given so much extra time.
Dr LAWRENCE: The Leader of the House is not hearing what I am saying. He is still
insisting upon his view of the relative significance of legislation, the amount of time that
should be applied to clauses and whether the gag shall be applied. The member for
Pilbara this Morning in a personal explanation drew attention -

Mr C.J. Barnett: It was inappropriate.
Dr LAWRENCE: That is the old-fashioned schoolmaster in the Leader of the House. I
should not insult teachers. The finger wagging patriarch comes out very often in the
Leader of the House. The member for Pilbara made some very good points. We have
been here less time than is typical, not more. Fewer Bills have been debated.
Mr C.J. Barnett: We will sit longer this year than last year.
Dr LAWRENCE: It was an election year. The member for Pilbara had a opportunity to
do some research and I think the Leader of the House will find - we will make these
figures available to him - that far from having been here for a very long time, he has tried
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to concertina the legislative program, a very extensive and radical program, into a short
period. The net result is that we have only 12 Bills through both Houses, That is not
because we are taking any more time than members opposite did in Opposition, and not
because we have sat more days than is the case typically and historically; we have sat
fewer days.
Mr C.J. Barnett intetJec ted.
Dr LAWRENCE: I remind the Leader of the House that was a year before an election
and not a time when legislation should be pushed through the Parliament. This is the first
year of a four year ternm with legislation of moment, and an Opposition which is keen to
make sure the legislation is properly scrutinised. We are not abandoning our duty, but
we are prevented from exercising our responsibility by the insistence of the Leader of the
House that he knows best. His is clearly a view that many commentators on ibis House
will not agree with. I am surprised given the very serious fierce editorial in this
morning's paper (Friday) he would have had the gall to do it here, the Government
having made an absolute fool of itself in the upper House.
Dr GALLOP: Let us remind ourselves of what has been happening. During this
Committee stage we have been going through each clause of the legislation with an
average of two or three members of the Opposition rising to speak on each of those
clauses and raising matters of substance. On a few occasions the Premier has responded
to the issues that have come up.
The Bill has been going along quite normally, according to important legislation of this
nature, and now what happens? The "Jolly gag man" comes into the Parliament and
applies his particular interpretation of time management. All he has done is impose upon
these proceedings an arbitrary construction that will simply poison the proceedings of the
Parliament rather than facilitate the progress of the legislation. This happened in earlier
times in this Parliament when we were debating the workers' compensation and
industrial relations legislation. The imposition of this son of time management device
does not allow the normal process of parliamentary debate to occur.
The second issue is the nature of the legislation we are debating tonight. I do not think
there would be any other type of legislation that we could label as important as this
legislation. It goes to the heart of our identity as a country. It addresses the fundamental
relations that exist between the indigenous people and chose of us who are descendants of
white settlers who came here in 1788 or 1829. It is fundamental legislation.
It was interesting that the member for Kalgoorlie was looking through Erskine May's
Parliamentary Practice and he came across legislation that was debated in the British
Parliament in the nineteenth century dealing with the rules and regulations that should
apply in one of colonies in the Indian subcontinent. The House of Commons allocated 30
days to deal with the clauses of this legislation. That was very important and detailed
legislation, but that is an indication of how far we have come in terms of these types of
Bills.
The Leader of the House has once again imposed an arbitrary definition of legislative
management on what were normal and proper proceedings.

Dr Lawrence: It would probably have finished before that time.
Dr GALLOP: The second thing the Leader of the House has done quite inappropriately
is that he has come into this Parliament when we are dealing with major legislation which
is of fundamental importance to Aboriginal people and to the State of Western Australia
in that it could have the effect of dragging Western Australia through court proceedings
and having taxpayers' money spent, and he does not have the decency to allow us to
argue it properly.
The Aboriginal people have waited over 200 years to have their native title recognised in
the law of the land. It would not be too much to ask this Government to allows us to
debate this legislation which takes away that native title that was recognised in the High
Court in the proper and decent way.
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Several Government members interjected. Hear, hear!
Mr GRAHAM: When the Leader of the House moved the time management order, he
stood up and quoted same figures and some times that we spent debating the Bill. The
intent of that was clearly to convince the Press Gallery that the Opposition had been
involved in a filibuster and that this serious piece of legislation had been considered
enough. That is not the case. In fact, in the clause immediately preceding the application
of the sessional order, the Premier had accepted the argument of the Opposition and
made a change - the only change to date.
The argument and logic of those on this side is not wasted, sometimes. In his attempt to
paint this Government as a competent Government, carefully managing the business of
this House and being forced to guillotine, the Leader of the House overlooked the facts. I
tried to miake some of those points this morning and I will make some more now while I
have the time.
Since 1979 no Parliament has sat past midnight more than we have under this Leader of
the House. Apart from four occasions in the past 20 years, no other Parliament has
convened as late as this Parliament has.
Mr Court: Brian Burke used to take us through to breakfast!
Mr GRAHAM: I am happy to table the dates and all of the information for the Premier
because the facts do not match his rhetoric.
On four occasions in the past 20 years the Parliament has started later than it has started
under this Government. According to the latest figures I got from the Clerk, to 4
November we have sat on 38 days. Compared with those 38 days, the average for the
past 20 years is 55. The Government is not performing to the average of the past 20
years of this Parliament. In relation to the speaking time about which the Government
complains, we have operated at only 80 per cent of the avenage of the past 20 years. We
have not even caught up to the rubbish that we ]istened to here for four years from those
opposite on WA Inc.
Mr Lewis: Rubbish!
Mr GRAHAM: The member for Applecross used to give WA Inc speech No 1 on
Tuesday morning; No 2 on Tuesday night; No 3 on Wednesday night; and the only thing
that changed was the title. That does not matter.
Several members interjected.
The CHAIRMAN: Order!
Mr GRAHAM: We have not matched the total speaking time. The Opposition cannot be
accused of filibustering because it is not true. When we get to the business of the House,
over which the Leader of the House expresses great, deep and genuine concerns, we find
that 81 Bills have been introduced by the Government. Going back over 20 years, no
Government has introduced as little business into the House as has this Government.
This Government is the only Government in history that has institutionalised the
guillotine. It has used the guillotine more in one year than any Government in the history
of the Parliament. It has broken a 100 year tradition and introduced it into the other
place. I say to the Leader of the House and the Premier that that mammoth effort has led
to 12 Bills being passed in a parliamentary year. The Government has gagged more
debates than any other Government.
Mr Court: You are saying that we have had lengthy debate on a few Bills.
Mr GRAHAM: I am saying that the Government has gagged and curtailed debate in this
place. The Parliament has not sat and it was not called back in sufficient time. We are
getting to the business end of the year and the Government will not get through its
legislative program because it has messed it up. That is all it boils down to.

Division
Question put and a division taken with the following result -
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Ayes (26)
Mr Ainsworth Mr House Mr Prince
Mr CJ. Barnett Mr Johnson Mr Shave
Mr Blaikrie Mr Lewis Mr W. Smi
Mr Board Mr Marshall Mr Trenorden
Mr Bradshaw Mr McNee Mr Tubby
Mr Court My Nicholls Mrs van de Klaslicist
Mr Day Mr Omodci Mr Wiese
Mrs Edwardes Mr Osborne Mr Bloitwitch (Teller)
Dr Hamnes Mr PNdal

Noes (20)

Mr M. Barnett Mr Graham Mr Ripper
Mr Bridge Mrs Henderson Mr D.L. Smit
Mr Catania Mr Hill Mr Thomas
Dr Constable Mr Kobelke Ms Warnock
Mr Cunningham Dr Lawrence Dr Watson
Dr Edwards Mr Marlborough Mr eay (Teller)
Dr Gallop MrRiebcling

Question thus passed.
Clause 20: Rights of title holders lake precedence -

Dr LAWRENCE: This clause quite clearly indicates that the exercise of the rights of
traditional land usage in relation to land is subject to, and does not restrict or impair, the
rights of the holder of the title to the land. It shows that rights of traditional usage are
much less than those for native title. This is another illustration of my point about the
amendment that the Premier has sought to move. There are so many other parts of the
Bill in which it is clea that this statutory right of traditional usage is inferior to native
title and that the simple remedy moved by the Premier will not solve the problem.
It is our view that the High Court clearly deemed that native titleholders held their
entitlement in a strong form. I know there are variations of opinion but the majority
opinion is that they held it against the whole world unless it had been previously
extinguished. Yet we are seeing here progressive extinguishment. In that process this
Bill again clearly relegates Aboriginal people to the end of the queue.
Mr Court: Do you accept that is the same as the Federal legislation?
Dr LAWRENCE: In terms of what?
Mr Court: Where there are title ranks, where the Crown title takes precedence.
Dr LAWRENCE: No; not in quite the same form. That is not my understanding at all.
The point is that the Premier should read the word "title" in light of its definition in
clause 3 and that of "interest".
Mr Court: Native title rights take preference to Crown title rights.
Dr LAWRENCE: Yes; but it goes beyond that. In clause 3 the definition of "title"
explicitly excludes native title. We made the point in the debate on clause 4 about all
other titles, including an interest in or in respect of the land.
That was considerably greater in extent than I believe is contemplated in the other
legislation. Tha is not talking about a title to the land or ocher titleholders but includes
an interest in the land. The point has been made by the member for Mitchell on a number
of occasions that it is not just others' proprietary rights, Crown, personal or leasehold
rights, etc. that are ahead in the queue, but every other interest entitlement. I do not
believe any other construction can be placed on this clause. The advice we have and our
own research on the question suggest that this severely circumscribes the traditional
usage rights of Aboriginal people, and they clearly have no joy from this precedent being
created. We believe that there are certain definitions which might curtail the rights of
titleholders. This is not just subservient to the right of the Crown or Executive to
extinguish title. I understand that is something which was contemplated even by the
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High Court. This puts them behind every other form of title as well. It is quite clear chat
it is not just the Crown operating in its own interest that we are asked to accept as
precedent but everybody else, no matter what their breadth of interest or how contrary to
the spirit of the High Court judgment.
Mr HILL: The preceding questions of my colleagues just recently in connection with
clauses 7 and 23 referred to this clause particularly. This clause eliminates totally the
rights of Aborigines; clause 7, of course, refers to the extinguishment of native title, and
clause 23 refers to some qualification of the rights of traditional usage. Under clause 23
there are nine qualifications which apply to traditional usage. Those together with this
clause eliminate the rights Aborigines might have, if, indeed, that has not already
occurred under the clauses immediately preceding this one. This occurs without any
reference to compensation. Under clause 29, which we will be debating at a later time,
there is provision for compensation in certain circumstances but no provision for
compensation for any person whose traditional right of usage of the land is taken away.
If the holder of a title to chat land determines that person should not have access or
traditional usage of that land, there is no compensation at all. That is a shortcoming
which should be addressed later under clause 29. 1 thought I would pull it out at this
point because it is relevant, given that yet again there is a move here to restrict further the
right of traditional usage. The reference in the first pant of the sentence, "The exercise of
rights of traditional usage . .. ," means nothing in the context of the titleholder of the land.
A person possessing a title has the right to remove people from the land, among other
things. Clearly, there is no capacity for traditional usage if that right to remove people
from the land is there. To declare that if they are in fact using the land in a traditional
sense it is trespassing, as a titleholder would have it, then clearly the removal of that right
eliminates any rights Aboriginal people might have over that land. I can understand what
the Government is trying to achieve in presenting this clause to Parliament, but I make
the point that it eliminates entirely the rights that Aborigines might have and makes the
whole question of the right of traditional usage of the land a farce, especially when one
considers that compensation does not apply in the circumstances where the holder of the
title exercises rights under this particular clause.
Dr GALLOP: The whole point of Aboriginal rights is they should be able to coexist with
other rights. To give the background to that statement, in the current Land Act, section
106(2) deals with pastoral leases and states -

The Aboriginal native may at all times enter upon any unenclosed and
unimproved parts of the land, the subject of a pastoral lease, to seek their
sustenance in their accustomed manner.

We have not had a lot of jurisprudence on what that clause means. There is some
argument about it in the Kimberley right now. The view of some is that it simply gives
Aboriginal people the ight of a very limited trespass, but if one looks at the history of
that clause in our Land Act one finds ir goes back to 1848 when the Secretary of State for
the Colonies at that time was concerned about the type of land Acts being written in the
colonies. H~e was concerned that those land Acts would deprive Aboriginal people of
their former right to hunt over the land. He therefore embodied some provisions that
would recognise that right in an Order of Council under the Australian Wasteland Act
passed in the imperial Parliament in 1846. He informed Governor Fitzroy that it was
illegal to force Aborigines off cattle runs and that they had every right to protection of the
law from such aggression. According to that interpretation of section 106(2) of the Land
Act, the rights of the Aboriginal people are to coexist with the rights of the holders of
pastoral leases. This was much more than a right of limited trespass on those pastoral
leases.
It is most unfortunate that we have not had a lot of court decisions on those issues and
those clauses have not been tested more in the 100 years that they have existed.
Unfortunately, the whole concept of native rights and the way we now talk about it, as
the member for Mitchell said not long ago, was niot part of our comprehension, so we did
not think to do that. The whole bundle of concepts that we have of Aboriginal land
rights, traditional usage rights and native tide is based upon the premise that there can be
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some form of coexistence. The assumption behind chat concept is that there is a degree
of equality of scamus between the traditional rights of the Aboriginal people and the rights
we brought to Australia with the British colonists, first in 1788 and then to Western
Australia in 1829. To argue that "titleholders", as they are called in this Bill, should take
precedence does not really fit with the concept of native title or Aboriginal rights.
Mr Court: The Federal legislation does exactly the same thing.

Dr GALLOP: We can argue that, but I disagree. The rights that are given to Aboriginal
people in the Federal legislation have much more substance than those that are given in
this legislation. This clause illustrates clearly that the traditional usage rights will be
inferior to the rights of all other holders of title to land. I used that example from the
Land Act to illustrate that the intention of the law that relates to traditional usage is based
on the assumption that there can be coexistence of rights and that there should be a
degree of equality of status of chose rights.
Mr D.L. SMITHl: To underline how low on the scale of rights will be the right of
Aboriginal groups to exercise rights of traditional usage, one must read this clause in
conjunction with clause 3, the definitions clause, particularly the definition of "interest"
in land, which includes a legal or equitable estate or interest in land; a right to occupy,
use or traverse the land or any other right over or in connection with the land; and an
easement, charge, power, licence or permnit over or in connection with the land. Not only
will the rights of titleholders in the ordinary sense take precedence over those rights of
traditional usage, but also the rights of all these who have an interest in the land, whether
proprietary or otherwise, will take precedence. The definition of "title" to land includes
ownership of the land; and an interest in or in respect of the land, whether proprietary or
otherwise, but does not include native title or rights of traditional usage. Therefore,
ights of traditional usage will not be regarded as an interest in land, but a right to

OCCUPY, Use Or traverse the land or any other right over or in connection with the land,
which is derived other than from native title or traditional usage, will take precedence
over the exercise of those traditional rights. Also, an easement, charge, power, licence or
permit over or in connection with the land will take precedence over the exercise of the
rights of traditional usage. Mr Bite[ from the Australian Section of the International
Commission of Jurists was absolutely right when he said that the rights which are
conferred by this legislation are virtually worthless, because of the fact that the exercise
of those rights would not restrict or impair the exercise of the rights of a holder of a title
to land.
The Premier tried to say to the Leader of the Opposition that the Commonwealth treated
the situation in much the same way. Thai is not true in terms of the definition of the
grant of an interest in land, nor in relation to chose matters which take priority to native
title. it is true that the acknowledgement of native title does not impact upon the rights of
the Crown per se and that some rights are superior to the rights of native titleholders, but
the Commonwealth certainly does not go as far as saying that people cannot exercise
their rights in a way which restricts or impairs the exercise of the rights of all of the
holders of tidle to land.
In a way, this clause repeats clause 8C2). Therefore, we can see from the definitions of
"interest" in land and "title" to land in clause 3 of the Bill, coupled with clauses 20 and
8(2), that in the end result, on the scale of entitlements and rights to use land in a
particular way, the rights of traditional usage will came last. It seems to me that it has
always been the intention of the Premier that rather than recognise native title for what it
is and allow it to take its proper place in the pecking and priority order, as is explained by
the various judges in the Mabo decision, this legislation will, firstly, extinguish native
title altogether, and then relegate the rights which are incidents of that native title to
simply being rights of traditional usage and limit them so that they are subject to all of
the provisions of this Bill, which includes that those rights of traditional usage can be
exercised only if their exercise is not inconsistent with the rights of those Persons who
have an interest in the land. That effectively means that a sandalwood collector or a
person with a prospecting or exploration permit would take precedence over the right to
exercise traditional usage. It simply means that one must understand what are the rights
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of those who have an "interest" in land as defined by this legislation and to acknowledge
that whatever rights of traditional usage this legislation intends to confer, it must be read
down to ensure that the exercise of those rights of traditional usage will not in any way
impair, restrict or be inconsistent with the rights of chose holders of title.
While the Premier was prepared to amend clause 19 to exclude the notion that these
rights of traditional usage were not proprietary rights, we still have, unfortunately, the
clear definition that "title" to land includes the ownership of land and any interest in or in
respect of the land, whether proprietary or otherwise, but it does not include native title
or rights of traditional usage. Therefore, despite the amendment to clause 19, under this
legislation, native title and the rights of traditional usage do not equate to, but are less
than, any proprietary interests in land or any other interests in land chat are not
proprietary, and so long as it is a right which includes the right to occupy, use or traverse
the land or any other right over or in connection with the land, or it can be said to
constitute an easement, charge, power, licence or permit over or in connection with the
land, then those rights and the holders of those rights will take precedence over the rights
of Aboriginal traditional usage. In that sense, the quality of rights which will be
conferred by this legislation is what the international commission described as virtually
worthless.
Mr HrJLL: Clause 18, which has already been debated, contains reference to the rights of
traditional usage of land. The Bill suggests that caking in food, water and materials from
the land for sustenance, and for purposes relating to Aboriginal tradition, applies.
However, clearly that clause becomes totally irrelevant in the case where a titleholder
may determine whether the Aboriginal claiming to have traditional use is in fact able to
exercise that right. The question of whether traditional usage is recognised becomes a
matter not for the Government or Aboriginal groups, but for the titleholder under this
clause.
Mr KOBELKE: Will the Premier give some detail of the clauses of the Commonwealth
legislation which he said when answering the point raised by the member for Victoria
Park reflect exactly what is in this legislation?
Mr COURT: One of the fundamental points of the Mabo ruling was that as the Crown is
the sovereign power, any right or title granted by the Crown, whether it is the
sandalwood licence or a freehold title, will always take precedence over or extinguish
native title which is not granted by the Crown.
Mr D.L. Smith: What clause is that?
Mr COURT: In the Federal legislation? Here I was talking about the general ruling. I
cannot find the clause in the Federal legislation, but I will come to that in a minute.
Although the native title is a right, when it comes into conflict with a Crown tidle it gives
way. There is nothing different in this legislation from what has been put out in the
ruling.
Mr D.L. Smith: That is not true.
Mr COURT: Give me an example where it is not true.
Dr Watson: This legislation does not protect native title.
Mr COURT: I am saying that it is the same practice as with the Federal legislation.
Mr D.L. Smith: My understanding of the Mabo decision is that not all rights conferred
by the Crown necessarily extinguish or take precedence over native title; it is only to the
extent that they are inconsistent. What this definition does in terms of an interest in land
is go well beyond title. It does all the other things that are described as being an interest
in land. That is different from land being derived from the Crown.
Mr COURT: It is the same as native title in the Federal legislation.
Mr D.L. Smith: It places it at the absolute bottom of the pecking order.
Mr Hill: It makes the question of traditional usage absolutely irrelevant.
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Mr COURT: It is the same as in the Federal legislation.
Mr KOBELKE: Perhaps I misheard the Premier or he was not quite accurate in what he
said. Initially he said that the Commonwealth legislation, which I took to be the Native
Tidle Bill 1993, dealt with this matter in exactly the same way. The response he then
gave was to suggest that the understanding he has of the High Court native title decision
is reflected in that legislation, which is a different matter again. Is the Premier saying
that the Commonwealth legislation exactly reflects what is being done in (his clause, or is
he simply saying that it is his interpretation of the High Court decision?
Mr COURT: The High Court decision was that Crown title would always cake priority.
That is how native tide has been extinguished in the High Court ruling.
Mr D.L. Smith: How did it define Crown title?
Mr COURT: The High Court ruling does two things: It states that there is native title,
perhaps, in some circumstances;, it also states that it has been extinguished in many
circumstances with the granting of Crown titles. That is the fundamental principle of the
court's ruling.
Mr KOBELKE: Two issues must be addressed; one is the Premier's interpretation of
these details within the High Court decision. There certainly seems to be some
disagreement about that. I do not want to enter into that area of disagreement. The
Premier's earlier statement, as I heard it. was that the Commonwealth legislation, not the
High Court decision -

Mr Court: Ic accepts it as a basic -

Mr KOBELKE: That is not what I heard the Premier say before. I want to clarify
whether we have a misunderstanding about what he said. Did he say that the legislation
contains similar provisions?
Mr Court: It accepts it as a fundamental principle.
Mr KOBELKE: That is different from what I heard the Premier say before. Therefore, it
relates to the High Court decision and not the Commonwealth legislation; is that correct?
Mr Court: The Commonwealth legislation complies in part with the High Court ruling.
The DEPUTY CHAIRMAN (Mr Prince): Order! The time has arrived for completion of
business up to and including clause 22. Under the sessional order every question
necessary to complete the business to that stage must be put without further debate or
amendment. The question now before the Chamber is that clause 20 stand as printed.

Division

Clause put and a division taken with the following result -

Ayes (26)

Mr Ainsworth Mr House Mr Shave
Mr C1. Barnett Mr Johnson Mr W. SrniLh
Mr Blaikie Mr Lewis Mr Strickland
Mr Board Mr Marshall Mr Trenorden
Mr Bradshaw Mr McNee Mr Tubby
MrCourt Mr Nicholls Mrs van dc Klashorst
Mr Day Mr Omodci Mr wiesc
Mrs Edwardes Mr Osborne Mr BlolfwiLch (Teller)
Dr Harres Mr Pendal

Noes (19)

Mr M. Barnett Mrs Henderson Mr D.L. Smith
Mr Bridge Mr Hill Mr Thomas
Mr Catania Mr Kobelke Ms Warnock
Mr Cunningham Dr Lawrence Dr Watson
Dr Edwards Mr Maribomough Mr Leahy (Teller)
Dr Gallop Mr Riebeling
Mr Graham Mr Ripper
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Clause thus passed.
The DEPUTY CHAIRMAN (Mr Prince): The question is that clauses 21 and 22 be
agreed to.

Division
Clauses put and a division takent with the following result -

Ayci (26)
Mr Ainsworth Mr House Mr Shave
Mr C.J Barnett Mr Johnson Mr W. Smith
Mr Blaikie Mr Lewis Mr Strickland
Mr Board Mr Marshall Mr Trenorden
Mr Bradshaw Mr McNee Mr Tubby
Mr Court Mr Nicholls Mrs van de Kiashorsi
Mr Day Mr Omodei Mr Wiese
Mrs Edwardes Mr Osborne Mr Blofwitch (Teller)
Dr Hames Mr Pondal

Noes (19)
Mr M. Barnett Mrs Henderson Mr D.L. Smith
Mr Bridge Mr Hill Mr Thomas
Mr Catania Mr Kobelke Ms Wanock
MArCunningham Dr Lawrence Dr Watson
Or Edwards Mr Marlborough Mr LeAhy (Teller)
Dr Gallop Mr Riebeling
Mr G rahamn Mr Ripper

Clauses thus passed.
Clause 23: How rights are extinguished -

Dr LAWRENCE: We have just faced the guillotine being brought down on clauses 21
and 22 the effect of which, I will point out to the Chamber before going on to clause 23,
is to explicitly preclude the Aboriginal people from the north west, particularly the
Kimberley and the Pilbara, from exercising rights to native title which they currently
enjoy on beach, river and park areas. This Bill is drafted as though the only people who
live in this State are those in the south west of it.
I remind members that traditional use still continues in those areas and in the north
Aboriginal usage will, under this clause, be subject to the rights of others without any
reference at all. Presumably, under these clauses some of those people who live on or
near either beaches or riverfront will have tourists and others able to invade their right of
privacy. I draw that to the attention of the Chamber because the Committee was unable
to debate those clauses. They are significant clauses and should not have been pushed
through in that way.
I draw attention to clause 22 because it relates to clauses we will debate later. It is a most
curious clause if read in conjunction with anty of the clauses in this Bill. It appears to
provide for some compensation, but it is important to remember that it does not provide
for compensation.
The DEPUTY CHAIRMAN (Mr Prince): Order! It is quite apparent that the Leader of
the Opposition is debating clauses which have already been dealt with. Certainly one can
obviously refer to other clauses in the Bill - but, with respect, the member has not
referred to clause 23.
Dr LAWRENCE: I have, and I intend to. I am pointing out that we cannot read any of
these clauses without reference to the preceding clauses. What we have in clause 22 is
relevant to clause 23, which deals with how rights are extinguished, and clause 26, at the
very least. This clause purports to provide compensation for the translation of' native title
into the lesser right of traditional usage. Aboriginal people are swuck with that without
compensation. flat is done in the earlier part of the Bill. Clause 23, the extinguishment
of various rights, is done without any compensation again.
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I am puzzled by clause 22 in relation to the other clause because if the intent is to provide
compensation, it is in clear conflict with clause 28 and does not make any sense. I draw
that to the attention of the Premier's advisers and suggest they have another good look at
clause 22.
Clause 23 gives a detailed and lengthy list of how to extinguish the rights of traditional
usage and it refers to paragraphs (a) to (i). It is typical of this Bill. A right is established
and then it goes through a series of steps to take it back to ground level and, in some
cases, right down into the basement so chat Aboriginal people will probably end up with
less than they have now. This lengthy list is probably the clearest in the Bill. It is pretty
clear what is intended and I do not chink anyone will walk away with this Bill with an
expectation that there are any rights remaining. This clause outlines all the ways in
which rights to traditional usage are suspended or extinguished. Paragraph (i) states that
the rights of traditional usage in relation to land can be extinguished following -

the giving of a notice under section 26 (1) (a) to the Aboriginal group whose
members are entitled to exercise the rights.

In other Words, they are told by the Minister, "Sorry, we are going to suspend or
extinguish your ights." That is the ultimate catch-all. We go through paragraphs (a) to
(h) and when we reach paragraph (i) we find that the Minister is given total power to
extinguish or suspend ights. Clause 26 provides that the Minister may, simply by notice
in writing, extinguish rights of traditional usage. No arguments or explanation need be
given and there is no period for consultation. The Minister can cake chat action where he
considers the step is necessary for any development or other purpose.
Clause 26 also states that the rights can be suspended for such period as is specified in
the notice if the Minister considers it necessary for any purpose for which land could be
taken or resumed compulsorily under any written law. Mr Deputy Chairman, I do not
know whether you think that is due process, but I certainly do not. No safeguards or
checks have been pmovided at all for the Aboriginal people, except a very limited right of
compensation which I referred to earlier under clause 29(1 )(a). We have a divesting of
the right of traditional usage and the final insult is that the Minister can come up, without
notice and without reason, and simply take away whatever residual rights exist.
Having looked at all the clauses in some derail. I am most disappointed that in none of
them is there any recognition at all of the interests of Aboriginal people. I repeat that
simply because it comes home with farce when one reads these clauses. There is no way
the Opposition will support this clause any more than it supported the others.
Mr BRIDGE: I will reinforce what the Leader of the Opposition has said. After looking
at the legislation and its implications it is impossible to find that it gives anything to the
Aboriginal people. It was somewhat risky some weeks back to go on record and make
that assessment of the legislation, because one always has a doubt chat one could perhaps
have missed something, and that one was being unfair to the Government and the public
at large in saying the legislation contained nothing for the Aboriginal people. The great
condemnation of the policy of the Government was its abandoning of the cooperative
approach with the Commonwealth Government. That was the Opposition's assessment
and it continues to be our assessment. It has been vindicated as we have gone through
the clauses of this legislation during Committee.
Clause 23 places a great many requirements on the rights of traditional usage. It is easy
to understand that any number of those will invariably be triggered by a set of
circumstances which would have the net effect of extinguishment, watering down, or
reducing the effectiveness of that right and the exercise of the rights of Aboriginal
people. Clause 23 taken with all the other clauses is a further consolidation of what is
intended by this legislation. It is a further vindication of our position on the legislation.
It highlights the immaturity associated with the State's position in not acknowledging it
could have done better for the Aboriginal people by going in another way. This will
effectively leave us in a position where the State will need to demonstrate some
preparedness to embark upon another exercise. That will be done after the confusion,
uncertainty and problems have emerged as a result of the enactment of this legislation
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and the efforts chat will be needed to make it function. I cannot understand why the State
is pursuing such a blatantly obvious watering down of a right that must be accommodated
by all States and Governments in Australia. Neither can I understand why in the First
instance the Government did not make some genuine effort to minimise the problems.
This legislation invites difficulties and problems. I fail to understand why that strategy
and course of action has been confirmed by the State Government. If the Government
were genuine about the traditional rights of usage of land contained in these clauses it
would ensure they were genuinely made available. If I could see that, I would not mind
the Bill.
Governments provide the community with structures and ensure they are sustainable,
whether they are substantial or small. The first paragraph of the Bill is an invitation to
the Aboriginal people to partake - in other words, up-front there is the handing over of
something; an invitation, an opportunity or in some instances a declaration that
traditional usage will be available - but it is not left there. We then go into the other
clauses which say that certain requirements must then be met. At the end we find chat the
offer and the opportunity that is supposedly contained in a clause is lost through the
many other conditions that are contained in other clauses. This is yet another example of
how that continues in the legislation. We can link clauses 23, 24 and onwards and get the
same end result.
Mr MARLBQRQOUG- From my very quick reading in the past 24 hours of both the
Federal and State Bills there is a major divergence of definitions applying to traditional
and native rights and to those people to whom those rights will apply. What is the
difference with the surrendering of rights by the Aboriginal group whose members are
entitled to exercise them by agreement with the Minister? As we know this is a very
short clause. It says an Aboriginal group may by agreement in writing with the Minister
surrender rights of traditional usage that members of the group are entitled to exercise
and the Minister is authorised to enter into such agreement. On what sorts of grounds
would an Aboriginal group so identified be able to surrender its rights under clause
23(e)? What is the difference between 23(e) and 23(Q)? Some words are different, but I
am not sure there is any real difference. I would like the difference explained. Apart
from the words "abandonment or surrender," the rest is an exact copy of 23(0). It seems
to be a duplication, and that is why I am seeking to find the difference.
I am also extremely concerned about clause 23(g) and (h), the later of which states -

The death of the last member of the Aboriginal group entitled to exercise the
rights.

How does the Government intend under this Bill to define those people who have
membership of a relevant Aboriginal group? From that clause it seems that it is the
Government's intention to have a register of the names of all of the Aboriginal people
who have entitlement to the land. I cannot see any other way around it.
The Federal legislation takes an entirely different approach to the question of who is
entitled to native title. I refer to clause 55(3) of the Federal legislation concerning
applications which states -

Claims to hold title with other person
An application made by a person or persons claiming to hold native tite or to be
entitled to compensation with others must describe, or otherwise identify, those
others. In so doing, it is not necessary to name them or to say how many there
are.

From my first reading of the State Bill and the proposed Federal legislation there is a
fundamental difference. The State legislation seems to want to define, by name, down to
the last person who will be entitled to that land. Is that the intention? If not, where in the
Bill is it said that it is not the intention? For example, from my quick reading of the Bill,
it does not seem to have any room for bodies corporate. If I am wrong, I would like the
Premier to point that out to me. I might not have caught that paragraph. If there is an
entitlement in this Bill, as is the case in the Federal legislation, to bodies corporate, how
does the Premier see those bodies corporate working in respect to clause 23(h)?
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Mr Court: It deals with individuals or communities, but not with bodies corporate.
Mr MARLBOROUGH: That is fine; at least it clarifies that point. It points to a major
difference between the ability of Aboriginal people to be able to manage whatever few
rights they have in whatever way they determine. We are simply talking about the
management, not the ownership and not the right of the Crown to walk all over their
rights.
Mr Court: They can have a corporation help them if chat is their choice.
Mr MARLBOROUGH: The Federal legislation makes it a lot clearer than that.
Mr Court: In the Federal legislation you can only deal with a body corporate.
Mr MARLBOROUGH: As the Premier was out at the Chamber, I will ask him directly a
question that I raised earlier. The Bill in clause 23(h) relates specifically to the death of
the last member of the Aboriginal group entitled to exercise the rights. How will the
Government determine that? The only way in which the Government can determine that
is to have a register. Is that the intention? Does the Government intend, through the
tribunal hearings, to have somebody bring to the Government or to the tribunals a list of
every person who may have claim to that name?
Mr Court: .No.
Mr MARLBOROUGH: Then how would that clause work? What is the point of having
that subclause if that is not the intention?
Mr Court: I will tell the member when I stand up.
Mr MARLBOROUGH: I would be pleased if the Premier would. If it is not the
intention to work from a list, 1 cannot see how else it would work. What happens in the
case of a group or people who are able to prove identification with the land but, in
proving identification with the land, are not, through all sorts of reasons, able to identify
directly all of those people who may be entitled to it? It may not be known where they
live at any given time, for example. I cannot see how such a subclause is necessary if it
is not the Government's intention to have such a register. Quite honestly, if it is the
Premier's intention to have such a register, I think he should have a very close look at
that.
I do not know of any other group of people in this nation who are seeking control of
something that is very important to them that spreads all over this country, who would
have to enter into such an arrangement whereby they would have to be able to hand over
to the Government or the appropriate bodies all of those sorts of details.
I have another question which relates to clause 32(i) which states -

The giving of a notice under section 26(1 )(a) to the Aboriginal group whose
members are entitled to exercise the ights.

Once again in paragraphs (a) to (i). inclusive, of clause 23 we have, at least, three
paragraphs - (g), (h) and (i) - where the language indicates that the Premier is dealing
with a definitive group of people. The only way that we can have a definitive group of
people is by keeping some sort of a register- Paragraph (g) talks about the loss by the
members of the relevant Aboriginal group of their traditional connection with the land.
Paragraph (h) refers to the death of the last member of the Aboriginal group entitled to
exercise his rights and paragraph (i) refers to the giving of a notice under clause 26(0)(a)
to the Aboriginal group whose members are entitled to exercise the rights. It seems to
me that the Government is seeking a register of individuals, a list of names, regardless of
age. Clause 26. which is applicable under clause 23(i), states -

Mr Court: Can we debate clause 26 when we get to it?
Mr MARLBOROUGH: I am happy to do that in more detail. However, I am referring to
clause 26 now because it is part of the final paragraph of clause 23. Clause 23(i) states -

the giving of a notice under section 26(0)(a) to the Aboriginal group whose
members are entitled to exercise their rights.
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I am just saying that clause 26 states -

(1) The Minister may, by notice in writing given or published in the prescribed
manmer -

(a) Extinguish rights of traditional usage; or
(b) Suspend rights of traditional usage for such period as is specified

in the notice,
if the Minister considers the extinguishment or suspension to be necessary for any
purpose for which land could be taken or resumed compulsorily under any written
law.

It is appropriate for moe to ask: How does the Premier intend to give notice? At what
time in the proceedings of dealing with Aboriginal people would such notice be given?
In what sorts of circumstances would the Premier see such notices being given when a
tribunal process has been supposedly set up not only to determine their rights in the first
place but also to ensure fairness and equity during the whole process of the use of that
land? Where would the Premier see that there would be a need to use this and how
would notice be given? Will there be so many days, so many weeks? Will the notice
appear in the Government Gazette? Will it be by way of an advertisement in a local
newspaper? It is relevant that those questions should be looked at under clause 23(i). I
have asked a number of questions and!I hope to hear the answers.
Mr D.L. SMITH-: I do not wish to be repetitive but as we know, under clause 7 the native
title is extinguished and the rights of traditional usage are at least recognised. The native
title extinguished by clause 7 may also be extinguished by various Acts of the kind
described in the Mabo decision or extended by this legislation. Division 4 does not deal
with the extinguishment of native title but rather the rights recognised by this legislation,
As the member for Peel has already identified, there are some nine ways in which those
rights are extinguished.
Mr Court: Do you support (b) and (c) where you can grant a freehold title, subject to
certain traditional uses?
Mr D.L. SMITH: I would prefer (c) to be framed in a different way, because it is
inconsistent with the right of traditional usage.
Mr Court: You prefer Keating's idea to suspend it for a period while the mining titles are
there?
Mr D.L. SMITH: I would suggest suspending those aspects of it which are inconsistent
with the mining rights conferred by the provision. 1 am not happy about the inclusion of
any legislative or Executive action which is clearly and plainly intended to extinguish the
rights or is inconsistent with the continued exercise of the rights. I am not unhappy with
the inconsistent provision, but any Executive action which is plainly intended to
extinguish the rights means chat that intention is expressed in the documents which
evidence the Executive action.
On that basis, any Executive action which is described as being intended to extinguish
the rights would have the effect of extinguishing the rights. I am concerned about other
ways in which the rights are extinguished by abandonment or surrender. This refers to
the loss by relevant groups of their traditional connection with the land and the death of
the last member. The reason for that is I think there should be a presumption of
continuance and that should be overcome only if there is an expressed intention of
abandonment by the group of those rights. As I said in the debate on the requirement for
the connection with the land, there should be some provision which says that does not
apply if the loss of that traditional connection is made without any thought or intent on
the part of any Aboriginal group, especially if they were in any way prevented from
making that traditional connection or forced off the land by the action of any other
person.
This clause deals with the extinguishment of the rights of traditional usage. It appears to
be an extensive list and plainly intended to extinguish the rights and give a fair amount of
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power to a Minister or some other public servant to provide a document which evidences
that Executive action was intended to extinguish the rights of an Aboriginal group. The
other provision we are unhappy with is clause 26, which enables a Minister by notice to
extinguish the rights of traditional usage Or suspend them for a period specified in the
notice.
Mr COURT: The member for Peel asked what the difference is between 23(e), which is
the surrender by agreement with (he Minister, and 23(f), which is the abandonment or
surrender generally. The difference is that under 23(e) it gives rise to compensation
under 29(l)(b), and surrender under 23(0) does not. In 23(i), giving notice, is covered
under proposed section 43(l). The Minister identifies the people or person he thinks
represent the group. No register of the members of the group is needed. There was also
mention of clause 26, the provision for notice in the regulations, and that has not yet been
decided.
Mr Marlborough: If no register of an individual group is needed, why do you have clause
23(h), the death of the last member of the Aboriginal group entitled to exercise the
rights?
Mr COURT: That is something an Aboriginal family themselves know. You know if
there is no-one left.
Dr Lawrence: If it were the family of the last person it would not be the last person.
Mr COURT: One would not need to know then.
Mr Marlborough: You would have to agree with me that if you do not have a register of
individuals and, as [ said earlier, these are people we are dealing with and not cattle that
are branded, why put it in there because clearly it is offensive?
Mr COURT: The Mabo ruling says that when the family dies out, the rights die with
them. This has been put in there to complete what the High Court also had in its ruling.
Mr MARLBOROUGH: What I pointed out was that even though that may have been the
ruling in the High Court, and I will take the Premier's word for it, what the Federal
legislation did was to take that ruling and apply it to reality rather than a legal answer. It
used this form of words under the heading "Claims to hold title with other persons" -

(3) An application made by a person or persons claiming to hold native tidle, or
to be entitled to compensation, with others must describe or otherwise identify
those others. In doing so. it is not necessary to name them or to say how many
there are-

That is the major difference between that part of your Bill and the Federal Bill.
Mr COURT: I think there will be a few problems with that section.
Mr Marlborough: [ think there will be a few problems with your clause. If you leave
that in there, who will determine whether the last person has died? That will be
impossible.
Mr COURT: The traditional people of Broome died out some 20 years ago, and the
people there today know who were the last members of those families, so it is possible to
know that. This clause reflects the Mabo decision in respect of the ways in which the
native tide, or rights of traditional usage, may be extinguished, with the exception of
paragraphs (b) and (c), which I raised with the member for Mitchell, which provide that
the rights of traditional usage may be expressly preserved when a freehold, leasehold or
mining lease is granted. I think the member for Mitchell would agree that is beneficial,
although he said in regard to mining that he saw another way of doing the same thing.
The surrender of those rights of traditional usage requires agreement with the Crown.
Abandonment is where the Aboriginal group simply leaves the land unilaterally.
Ms KOBELKE: The extinguishment of the rights of traditional usage will take place
with the grant of a freehold or leasehold title, except to the extent that the grant expressly
reserves any right of traditional usage. Will those rights of traditional usage be reserved
in those leasehold or other forms of title which exist presently, or is the Government
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willing to look at issuing new conditions on tidle in areas where traditional] usage would
be expected to have some basis, so that a new form of that leasehold would, hopefully,
ensure the continuity of traditional usage?
Mr COURT: This will apply to new rants, and we have built in this clause in order to
provide some flexibility. If, for example, we wanted to freehold some land in the Fitzroy
Valley region for an irrigated cotton farm, and some of the local Aboriginal people
wanted to have certain traditional usage ights over that land, a deal might be negotiated
whereby the farmers were prepared to take a freehold ti tle, which would be a new type of
freehold in that it would be similar to a pastoral lease, that would allow those people to
carry out those traditional usage rights on that land.
Mr MARLBOROUGH: The Premier has said that people will be able to claim
compensation in regard to paragraph (e), but in paragraph (f), which adds the words "the
abandonment or surrender" -

Mr Court: That is where they leave the land unilaterally and it is their decision to leave;
as a result, there is no compensation. Paragraph (e) gives rise to compensation under
clause 29(l)(b), paragraph (f) does not.
Mr MARLBOROUGH: I know that, hut where in the Bill am 1 supposed to find that? I
cannot see any mention of compensation under paragraph (f).
Mr Court: If it does not mention compensation, they will not get compensation. It is
simple drafting.
Mr MARLBOROUGH: I am not sure whether it is simple drafting or deceitful drafting.
Aboriginal people who wanted to know how this Bill would determine their future would
know only if they had a copy of Halnsard and looked at the Premier's statement. This
Bill does not state that if this paragraph applies, a person will not be entitled to
compensation.
Mr Count: Clause 29 outlines the people who will get compensation, and if people are
not included in that, they will not get it.
Mr MARLBOROUGH: I can see that abandonment may be different, but why does
paragraph (e) say "the surrender of the rights"? Should it not read at least "the
abandonment of the ights by the Aboriginal group whose members are entitled to
exercise them", rather than "the abandonment or surrender"?
Mr Court: One is surrendered by agreement and the other happens unilaterally.
Mr MARLBOROUGH-: It is not very good drafting.
Mr Court: This legislation, compared with the Federal legislation, is user-friendly.
Mr KOBELKE: Is the Premier saying that under clause 23(a), there would be no claim
for compensation, because that is not mentioned?
Mr Court: You need to look at clause 29(l)(a).
Mr KOBELKE: That is why I am confused. I am looking at that clause. I thought the
Premier said that unless there is a clear indication, as there is in paragraph (e), it is to be
taken as standard drafting that compensation will not be available.
Mr Court: You asked me about clause 23(a). I said clearly that that must be read in
conjunction with clause 29(0)(a).
Mr KOBELKE: Exactly. The Premier said the contrary a few moments ago in
answering the question from the member for Peel.
Mr Court: I do not think you were listening carefully.
Mr KOBELKE: I am seeking clarification.

Division
Clause put and a division taken with the following result.-

Isonzo
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Ayes (25)
Mr Ainsworth Mr House Mr W. Smith
Mr C.J. Barnett Mr Lewis Mr Strickland
Mr Blaikie Mr Marshall Mr Trenorden
Mr Board Mr Mcece Mr Tubby
Mr Blradshaw Mr Omodei Mrs van de Kiashorsi
Mr Court Mr Osborne Mr Wiese
Mr Day Mr Pendal Mr Bloftwitch (Teller)
Mrs Edwanles Mr Prince
Dr Hamres Mr Shave

Noes ( 18)
Mr M. Barnett Mr Graham Mr Riebeling
Mr Bridge Mrs Henderson Mr Ripper
Mr Catania Mr Hill MriD.!. Smith
Mr Curnningthanm Mr Kobelke Ms Warnock
Dr Edwards Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahy (Teller)

Clause thus passed.
Clause 24: Grants etc. may occur despite existence or possible existence of rights of
traditional usage -
Dr LAWRENCE: This clause provides further instances where rights of traditional usage
are overridden by other grants. It expressly provides that any officer of any statutory
body or authority can take any action to extinguish Aboriginal rights of traditional usage,
seemingly for any reason whatsoever, or indeed for no reason at all, because none is
given in the clause. As we have said under clause 23, this makes traditional usage devoid
of any protection against any Executive act. One of the things that is characteristic of
many of these clauses is that there is no right of redress or recourse to administrative
review. Clause 24 provides that the rights of traditional usage may exist in relation to
land, but it does not prevent the Crown or any statutory body, authority or officer from
granting title to land or taking any other action in relation to the land that may result in its
extinguishment. That is it; no argument will be entered into. No reasons will be given,
and no reason may be needed. It reinforces the view that that again undermines what
little right attaches to this traditional usage statutory right and how it is successively
eroded. I do not know what further to niake of this clause. Under clause 23 every
category of extinguishment is provided for. I am not certain why clause 24 separates it in
the way it does. It does not seem to add anything materially to clause 23, except to
ernphasise that there is no reason necessary for such action. That offends the principles
of natural justice, to say the least.
Mr MARLBOROUGH: The application of such a clause in this Bill is so far-reaching
that it is difficult to begin to appreciate whether this Bill is trying to achieve what it states
it is setting out to do; that is, at least have a watered down version of some land use. One
could not paint a broader landscape than that which exists under clause 24. The
Government has just decimated in clause 23 what can be done with traditional use once it
is given, and what people will be compensated for if the last member of the family dies;
or if somehow one surrenders it under certain conditions one will not be compensated.
Clause 24 is a broad brush approach to getting rid of what is left if it is deemed
necessary; that is basically what it stares. It does not refer to any set of circumstances
other than clause 26(l)(b). The clause states in pant -

.. does not prevent the Crown or any statutory body, authority or officer from
granting title to the land or taking any other action in relation to the land that may
result in the extinguishment, suspension or impairmnent of any rights of traditional
usage that may exist in relation to the land.

If tomorrow we went to the residents of Dalkeith and said that as from now we would
give them traditional usage of the land, what would they have left?- Probably in Dalkeith
they would be able to hold their barbecues on Saturday and Sunday afternoons; maybe
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throw a line into the Swan River; and maybe pick up a bit of flotsam along the
foreshore - not the human kind of course.
Mr Court: I think you have lost the plot.
Mr MARLBOROUGH: Once we have done char to the residents of Dalkeith we will then
have the ability to rake that away from them at any time. It concerns the Opposition that
throughout the Bill these sorts of arbitrary decisions can be made by a Minister of the
Crown without having to appear to go anywhere else.
Dr Watson: In this clause it can be made by an officer.
Mr MARLBOROUGH: Yes, or an officer. No tribunal is involved. There does not
seem to be any mediation in making these arbitrary decisions. It does not give anybody
any great feeling of warmth towards what the Premier is saying this Bill is all about. It
just seems that as we get further into the Bill it is diminishing the rights of the people we
are supposed to be looking after in the light of the High Court decision.
Mr COURT: The extinguishment by grant or by Executive action must be subject to the
formal processes outlined in the schedule. Under the current system there is no provision
for formal negotiations with Aboriginal people and they do nor have any say at all before
a land title or mining tenement is granted. This legislation spells out that the proper
processes must be followed.
Dr Gallop: The common law is gradually coming to grips with that failure. I will give
you a lecture on it later.
Mr COURT: I can hardly wait! If the traditional use is impaired or extinguished,
compensation must be paid.

Division
Clause put and a division taken with the following result -

Ayes (25)
Mr Ainsworth Mr House Mr W. Sm ih
Mr CiJ. Barnetr Mr Lewis Mr Strickland
Mr Blikie Mr Marshall Mr Trenorden
Mr Board Mr McNce Mr Tubby
Mr Bradshaw Mr Omodei Mrs van de Klashorst
Mr Court Mr Osborne Mr Wiese
Mr Day Mr Pendal Mr Bloffwirch (Teller)
Mrs Edwardes Mr Prince
Dr 1-amtes Mr Shave

Noes (18)
Mr M. Barnett Mr Graham Mr R iebel ing
Mr Bridge Mrs Henderson Mr Ripper
Mr Catania Mr Hill Mr D.L. Smith
Mr Cunningham Mr Kobelke Ms Warnock
Dr Edwards Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough W Leahy (Teller)

Clause thus passed.
The DEPUTY CHAIRMAN (Mr Johnson): Order! The time has arrived for completion
of business up to and including clause 27. Under the sessional order, every question
necessary to complete the business to that stage must be put without further debate or
amendment. The question now is, one, that the amendments to clauses 25, 26 and 27
standing on the Notice Paper in the name of the Premier be agreed to; and, two, that
clauses 25, 26 and 27, as amended, be agreed to.
Dr Lawrence: Are we voting on the amendments like that? You should put the
amendment and then the clause for each of these clauses. It is a curious way to do it.
There are three amendments and three clauses. This is a weird way to vote on it.
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The DEPUTY CHAIRMAN: It is in order.
Division

Question put and a division taken with the following result -

Ayes (25)
Mr Ainsworth Mr House Mr W. Smith
Mr CJ. Barnett Mr Lewis Mr Strickland
Mr Blakie Mr Marshall Mr Trenordcn
Mr Board Mr McNee Mr Tubby
Mr Bradshaw Mr Omodei Mrs van dc Kiashorsi
Mr Court MrOsbomce Mr Wiese
Mr Day Mr Pendal Ms Blorfwitch (Teller)
Mrs Edwardes Mr Prince
Dr Namnes Mr Shave

Noes (18)
Mr M. Barnett Mr Grahamn Mr Riebeling
Mr Bridge Mrs Henderson Mr Ripper
Mr Catania Mr Hill Mr D.L. Sm iih
Mr Cunninghamn Mr Kobelke Ms Warnock
Dr Edwards Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahy (Teller)

Question thus passed.

Amendments agreed to under the foregoing resolution were as follows
Clause 25

Page 18, after line 5 - To insert the following subelauses -

(2) An agreement under subsection (1) does not have effect unless it has
been approved by the Supreme Court on application made by the Minister.
(3) The Supreme Court is to give its approval if it is satisfied that the

members of the Aboriginal group who have entered into the agreement on
behalf of the group have authority to negotiate and make binding
commitments on behalf of the group.

Clause 26
Page 18, after line 14 - To insert the following subclause -

(2) A proposal to give or publish a notice under subsection (1) may be
referred by or on behalf of the Minister to the Commissioner for
Aboriginal Planning referred to in section 10 of the Aboriginal Affairs
Planning Authority Act 1972 and, where a proposal is so referred, sections
33F (2) and (3), 33G. 33H4, 331 and 331 (1) of the Public Works Ac: 1902
apply in relation to the proposal (with any necessary adaptations) as if it
were a proposal referred to the Commissioner under section 33F of that
Act.

Clause 27
Page 18, after line 27 - To insert the following subclauses -

(3) A title to land to which this subsection applies, or any act, matter or
thing done in reliance on or by reference to such a title, is not invalid or
subject to any defect on the grounds that, when the grant was made, the
rules referred to in subsection (1) were not applied, or are alleged not to
have been applied, in respect of a person who was entitled, or may have
been entitled, to exercise rights of traditional usage in relation to that land.
(4) Subsection (3) applies to a title to land granted -
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(a) after the commencement of this Part but before 1 January
1994; or

(b) - at any time after the commencement of this Part in the
course of or as a result of a procedure that was initiated
before that commencement by the making of an application,
or the service or publication of a notice or the doing of any
other act, matter or thing under an Act mentioned in
Schedule I Or under any other written law.

Clause 28: Compensation for extinguishment or impairment of native title -

Dr LAWRENCE: Clause 28 brings us to compensation for all the varieties of the
extinction of title that have been described in the previous clauses of the Bill, including
clause 27 complete with its amendment now voted on, which provides for no rules of
natural justice to apply for a period sometime between the time the Bill is assented to and
January 1994. That is a most extraordinary provision and we will be watching like
hawks to see what the Government does during that period because it appears to do a lot
of things, including deny compensation to Aboriginal people whose rights might be
suspended. I am worried about the Utemorrah and Bungerin case and others - time will
time. Clause 28 provides compensation for only the extinguishing or impairment of
native title from 31 October 1975 - that is, the Racial Discrimination Act until the
commencement of this Bill. This is obviously not meant to deal with compensatory
questions that arise out of extinguishment that we have been dealing with in the previous
clause, but rather the earlier clauses of the Bill. It specifically compensates for the
substitution by the Bill of the right of exchanging traditional usage for native title. If the
Premier's amendment earlier to the question of proprietary rights was made in good faith,
there should not be any need for that observation. If they were equivalent and proprietary
rights might be contemplated to be included, why does the Premier need to specifically
exclude it?
The amount of compensation is referred to in clause 38. In case we do not look at that
later, the Opposition regards that whole series of principles as totally inadequate. Is
compensation being sought from the Crown subject to this part for any extinction or
impairment where there has been granting of title or land or other action that extinguishes
that statutory right; the claim having to be made by the Aboriginal group within a certain
period; the claim having to be submitted to the Minister within two months; and if more
than one claim is made having to have those matters dealt with together? I have already
indicated we do not agree with the principles that underlie the compensation. It is very
clear as I said earlier that in the absence of knowledge of interference with or
extinguishment of title and the statutory right of traditional usage, Aboriginal
communities may not be in a position to claim compensation. There is no apparent need
to notify them. We have just seen in the previous clauses how various acts of the
executive officers without notice can have the effect of extinguishing title. It seems that
under this clause Aboriginal groups could have the remnants of traditional usage
removed without any knowledge and with no capacity to make claims because they do
not make application within the 12 months after the commencement of parts 2 and 3. 1
appreciate there arc a number of other clauses, and I strayed over the boundaries of them
to some degree, of necessity, because we are not likely to be able to deal with these
clauses in the time available to us.
I place on record the Opposition's objection firstly to the principles, secondly, to the fact
that the people may be unaware that their title has been extinguished and because in any
case, it seems unreasonable to expect the onus to be on them to try to establish that they
may have been disadvantaged and claim compensation.
Mr COURT: The Leader of the Opposition raised earlier in the debate this question of 12
months, particularly in relation to the period from the proclamation to assent. We do not
have a difficulty changing that to 18 months, and we will move an amendment
accordingly, remembering that after that some three years remain in which the claims
must be heard in the courts. We must amend clauses 28 and 33 if that is to be the case. I
move -
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Page 19, line 14 - To delete "12" and substitute "18".
Mr KOBELKE: The change from 12 months to 18 months must be seen as an
improvement in giving people mare time to understand what is likely to happen to their
rights and therefore to make a claim as far as that is likely to mean anything under this
legislation. The important thing is the total process, and extending it by six months will
not mean much if the Government is not about looking after the rights of people who
have native title. If the whole process is one of removing it from people, we will not see
justice done, because it takes a lot more than just extending the time available. Processes
must be put in place so that people are aware of those rights and are encouraged to
understand their rights and to go through the processes by which they can make a claim.
If this is simply changing a number on a piece of paper and there is not the will in
Government to make this work -

Mr Court: The will is certainly there.
Mr KOBELKE: I accept that from the Premier, but what we have seen in the debate so
far shows a lack of understanding by this Government of what it is doing That is
something we will have to disagree on, but time will show that the point of view put from
this side of the Chamber about the real intent of the legislation is much closer to the truth
than the point the Premier is putting. I hope we will see the Premier taking up the
undertaking he has just given so that extra six months may mean something.
Amendment put and passed.

Division
Clause, as amended, put and a division taken with the following result -

Ayes (25)
Mr Ainsworth Mr House Mr W. Smith
Mr CJ. Barnett Mr Lewis Mr Strickland
Mr Blaikic Mr MarshallI Mr Trenorden
Mr Board Mr McNee Mr Tubby
Mr Bradshaw Mr Omodci Mrs van de Klashorst
Mr Court Mr Osborne Mr Wiese
Mr Day Mr Pcndal Mr Blofrwitch (Teller)
Mrs Edwardes Mr Prince
Dr 1-ames Mr Shave

Noes (18)
Mr M. Barneut MrGraham Mr Riebcling
Mr Bridge Mrs Hendcrson Mr Ripper
Mr Catania Mr H-ill Mr D.L. Smith
Mr Cunningham Mr Kobe Ike Ms Warnock
Dr Edwards Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahy (Teller)

Clause, as amended, thus passed.
Clause 29: Compensation for ext inguishment, suspension or impairment of rights of
traditional usage -

Dr GALLOP: In defending this Bill, the Premier has made a strong point that one of its
important features is that it provides for compensation for the extinguishment, suspension
or impairment of these rights of traditional usage. In much of the debate tonight we have
tried to establish that what the Premier calls rights of traditional usage are, at best, an
extremely limited form of recognition of Aboriginal property rights in Australia. That is
one issue.
Then we moved to criticise the process by which the Premier made it possible for those
usage rights to be taken away from those who held them. The Premier is now saying,
"Even if that happens, the people so affected will be compensated." He made a play of
this in much of his speech when he asked. '"How can people oppose this legislation when
we are establishing rights of compensation?"
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I take the Premier back to the situation that prevailed in Western Australia before this
legislation came in. What would be the situation in the event that certan usage rights
that currently exist were taken away from chose who currently hold them? Let me use
two examples. Aboriginal people can currently access Crown land to take food and to
live their lives in the traditional way as is allowed under the Wildlife Conservation Act.
That is currently part of our system of law. Aboriginal people can also access unenclosed
and unimproved parts of pastoral leases for the sonic purposes.
In the first case, the Crown land case, let us assume that on that area of Crown land the
Government decides that it needs to have an airport because of a new defence strategy
and, therefore, the Aboriginal people who are currently using that land have to move as
they cannot coexist with the airport that is required. That is all done under the existing
system of law and the access that they previously had is taken from them. I ask: Is it the
Premier's view that, under our existing system of law - I am not talking about this Bill
now - those Aboriginal people would be able to go into a court and claim compensation?
In another example, currently Aboriginal people have a right of access to pastoral leases.
Let us assume the nature of the lease is convented to freehold to allow for a tourism
development. That is all done properly through the legal processes and the Aboriginal
people lose their right of access. I ask- Would those people have the right to claim
compensation under the existing law?
This gets to the nub of the issue. What has been happening a lot in our system of law -
and it came to a head with the Mabo decision - is the recognition of a common law right
that related to the original inhabitants of the country. I refer to a decision of Lord
Denning in the Privy Council in 1957. Of course, at that point the Privy Council was still
the superior court in the Australian system. Lord Denning was addressing an issue in
Africa which related to the rights of native inhabitants of the Empire. It is very
interesting to read what he said in this case in 1957. He argued -

. .. in enquiring, however, what rights are recognized, there is one guiding
principle. It is this: The courts will assume that the British Crown intends that
the rights of property of the inhabitants are to be fully respected. Whilst,
therefore, the British Crown, as Sovereign can make laws enabling it
compulsorily to acquire land for public purposes, it will see that proper
compensation is awarded to everyone of the inhabitants who has by native law an
interest in it; and the courts will declare the inhabitants entitled to compensation
according to their interests, even though those interests are of a kind unknown to
English law.

I put it to the Premier that perhaps the answer to my question is this: Given the access
that Aboriginal people currently have under existing law, firstly, to Crown land and,
secondly, to pastoral leases, should there be the extinguishment of that access by the
State in the first case of using that Crown land for a public purpose such as an airport or a
military base or anything similar, or, in the second case, of changing the pastoral lease
into a freehold title and therefore extinguishing the native title, those people could have
gone into a court and claimed compensation.
The reason that perhaps that has not been happening in our history is simply a reflection
of the fact that our common law had not quite caught up with what had happened in other
parts of the world which had a similar legal background and also a similar situation with
their original inhabitants. In other words, our existing law would allow for
compensation. Therefore, the Premier's claim that he has added something to the system
by this clause about compensation cannot necessarily be established without further
argument.
I return to conclude my question to the Premier by reminding him of what has happened
here. .1 have not yet talked about his Bill or the Mabo decision. This Bill storted off by
extinguishing all that native title that Lord Denning implied in his judgment in 1957, and
the High Court judges were talking about that in the Mabo decision. I know the Premier
disagrees. This Bill extinguishes that and replaces it with this right of traditional usage.
We have talked about the criticisms of the definitions and of the ways it can be
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established to exist. The Premier then said that after all that happens people can get
compensation. Unless I hear a better argument than has been given so far, I will remain
convinced that this compensation clause will give Aboriginal people much less than they
have had under the application of common law principles for Aboriginal access rights.
Had we had a few lawyers taking up the cause of Aboriginal people in those situations, I
am yet to be convinced that the outcome would not have been better for the Aboriginal
people than what is in the Bill in terms of compensation. My fundamental question is:
Under the existing law what rights would Aboriginal people have to compensation in the
event that they lost access to traditional lands?
Mr COURT: In Mabo the majority did not accept Lord Denning's view and decided that,
leaving aside the Racial Discrimination Act, property could be taken away by the aown
without compensation. I could read page 410 where that is set out, but I will not. The
member is wrong to say that we have not added anything, because we have added a lot.
Dr Gallop: You have not let the process work its way through.
Dr Lawrence: I think it is interesting and pertinent as to whether under the existing law
compensation could be successfully claimed. What you have said does not answer the
question.
Mr KOBELKE: Clause 29 states -

(1) Compensation may be claimed from the Crown under and subject to this
Part for -

(a) the extinguishment or impairment of rights of traditional usage in
relation to land by the granting of a title to the land or by any other
legislative or executive action;

Does that cover extinguishment under clause 26(1 )(a), because it is not specifically
mentioned although subclause (1)(b) is mentioned.
Dr GALLOP: There is one element in the equation I should have mentioned in my
argument. The Premier said the High Court did not accept Lord Denning's view vis a vis
compensation in respect of the loss of access. There is an existing law in the country
called the Racial Discrimination Act. Let us suppose that the Aboriginal people in the
circumstances I have been talking about went into court and said, "We have lost our
access to our traditional lands."
Mr Court: They might have a case.
Dr GALLOP: Exactly.
Mr Court: You gave the example about the Commonwealth Government wanting to
build a defence facility. In that case no compensation would be paid. Under the RDA
there could well be. That is why they said "Leaving aside RDA" the property could be
taken away by the Crown without compensation.
Dr GALLOP: I do not think I will be convinced without more argument that what is in
this Bill is an improvement on existing law.
Mr Court: What our legislation does is to put it beyond doubt.
Dr GALLOP: The problem with that particular argument of course is that it ignores all
of the propositions we have been putting forward about the Government's definitions of
traditional usage, and all the processes available to the Executive to undermine that
traditional usage.
Mr KOBELKE: I seek clarification from the Premier of a statement he made from his
briefing notes, to the effect that under the existing High Court Mabo decision, native title
could be extinguished by the Commonwealth without compensation. Hie read that to
create the impression that was the general principle. It may be possible in a narrow,
technical sense, but I would ask him to clarify that because my understanding is that,
given the requirement under the Constitution for compensation to be paid for all
acquisitions of land and the provisions in the Racial Discrimination Act, it would not be
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possible in that case to extinguish native title and not pay compensation. I am not saying
that in certain cases there could not be some specific area where the technical
requirements could be fulfilled not to pay compensation, but the statements the Premier
read out gave the impression that was a general principle.
Mr COURT: It is convoluted, but if the member wants me to read out the section, it is on
page 4 10. It stares -

The main difference between those members of the Court who constitute the
majority is that, subject to the operation of the Racial Discrimination Act 1975
(Cth), neither of us nor Brennan J agrees with the conclusion to be drawn from
the judgments of Deane, Toohey and Gaudron JJ that, at least in the absence of
clear and unambiguous statutory provision to the contrary, extinguishment of
native title by the Crown by inconsistent grant is wrongful and gives rise to a
claim for compensatory damages. We note that the judgment of Dawson J
supports the conclusion of Brennan J and ourselves on that aspect of the case
since his Honour considers that native title, where it exists, is a form of
permissive occupancy at the will of the Crown.

Mr Kobelke: That somewhat qualifies your views.
Mr MARLBOROUGH: Clause 29(3) to all intents and purposes seems to read similarly
to that change under clause 28(3) with reference to 3 1 days and 12 months. Can we be
advised why it is different and why it has not been changed to an 18 month period?
Mr COURT: This refers to the future and not something that has happened in the past.
The 18 months refers to the time allowed to put in a claim for compensation for
something that has happened in the past.

Division

Clause put and a division taken with the following result -

Ayes (25)
t&rC.J. Barnett Mr Johnson Mr W. Smith
Mr Blaikie Mr Lewis Mr Strickland
Mr Board Mr Marshall Mr Trenorden
Mr Bradshaw Mr Mcece Mr Tubby
Mr Court Mr Omodel Mrs van de Kiashorsi
Mr Day Mr Osborne Mr Wiese
Mrs Edwaides Mr Pendal Mr Bloffwitch (Teller)
Dr Flames Mr Prince
Mr House Mr Shave

Noes (16)

Mr M. Barnett Mr Hill Mr DiL. Smith
Mr ridge Mr Kobelke Ms Warnock
Mr Cunningham Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahy (Teller)
Mr Graham Mr Riobeling
Mrs Henderson Mr Ripper

Clause thus passed.
Clause 30: No action for compensation except under this Part -

Mr D.L. SMITH: The main complaint we have about this clause is that it will have the
effect of substituting for the normal ways in which compensation is claimed the
procedures which are set out in this Bill. Those procedures, as we will see when we
debate clauses 31 onwards, require a great deal of information to be given in the
compensation claim, and for the Minister to be involved in trying to negotiate and reach
agreement about the amount of compensation; and, only if issues are not resolved by
those negotiations, for certain matters to be referred to the Supreme Court for
determination. They include the question of onus under clause 36 and some of the
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procedural elements, and also determine the way in which compensation will be agreed
or determined and the compensation principles that will be applied in reaching those
determinations.
I do not know why those provisions are set out in this Bill, rather than enabling the
holders of traditional usage rights which are extinguished or impaired as a result of some
action which gives a right to compensation to use those provisions in the Public Works
Act which apply to impairnent or resumption of land; nor why the parties, the Aboriginal
groups, will not have direct access to the Supreme Court, as they may have under the
Public Works Act and the ocher provisions which apply to compensation. This is yet
another example of where the idea of these traditional usage rights is depreciated,
because not only will these rights be very limited and, as the International Commission of
Jurists said, virtually worthless, but also these provisions will set up a method of
approach in regard to resolving issues of compensation.
In many cases, the amount of compensation will not be substantial. There are a number
of reasons for that: Firstly, that the rights which are taken in many cases are not
substantial; secondly, that in some cases, even though the rights that may be taken away
are the traditional usage rights, other Acts, such as the pastoral legislation or the flora and
fauna legislation, may leave intact some of chose rights which we regard as being
traditional.
I do not know why we need to set up these specialist approaches to the issue of
compensation, remembering that at this stage we are dealing with the kinds of action
which extinguish or impair, rather than with some of the matters with which we will deal
later, where some other action will allow the primary rights to continue but will affect
them adversely in some way. We oppose this clause because it will make this procedure
the only way in which action for compensation can be taken or maintained and, to that
extent, it will exclude the normal access that other groups might have to the Supreme
Court or to take advantage of the provisions of the Public Works Act.

Division

Clause put and a division taken with the following result -

Ayes (24)

Wr C.J. Barnett Mr House Mr Prince
Mr Blaikie Mr Johnson Mr W. Smith
Mr Board MrLewis Mr Strickland
Mr Bradshaw Mr Marshall Mr Trenordert
Mr Court MrT MeNee Mr Tubby
Mr Day Mr Omodei Mrs van de Kiashorsi
Mrs Edwardes Mr Osborne Mr Wiese
Dr Haines Mr Penidal Mr Bloffigich (Teller)

Noes (16)

IM. Barnett Mr Hill Mr D.L. Smith
Mr Bridge Mr Kobelke Ms Warnock
Mr Catania Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr Leahy (Teller)
Mr Graham Mr Riebeling
Mrs Henderson Mr Ripper

Clause thus passed.
Clause 31: How a compensation claim is made -

Dr LAW'RENCE: The form of the claim for compensation under clause 31 is clearly
very complex, with all the details specified in clause 31(2). The Aboriginal group would
need to comply with many aspects within a short period. Clause 31(1) states -

Members of an Aboriginal group who are entitle to make a compensation claim
may submit the claim to the Minister, in writing, within the period specified in
section 28(3) or 29(3), whichever applies.
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We have seen some extension of that by the Premier and we appreciate that; nonetheless,
it still makes it a bureaucratic and legalistic procedure for Aboriginal people to follow to
go through all the specified elements. Itris clear that those people will be able to make
claims for compensation and find their way clear through this Bill only with considerable
legal advice. I say at this stage how disappointed I have been on the many occasions on
which the existing legal advice available to Aboriginal people in this State has been
denigrated, as though those people somehow do not have the right to speak for
Aboriginal people. Yet this Bill makes it clear that no Aboriginal community in this
State may seek either to protect their rights of native tidle before a Supreme Court, or
make compensation when title has been interfered with or extinguished, without the
assistance of considerable legal expertise. Even if they were able to comply with this
compensatory requirement I have a feeling that were this Bill to come into serious
operation - I doubt that it will - many Aboriginal communities would be put off by the
procedures in clauses 31 and 32.
Mr Court: They would nor want to look at the Federal proposals.
Dr LAWRENCE: A very different set of claims are being made there. All we are talking
about here is what they must do to get compensation or a diminishing remnant of their
entitlement. I know that the Premier does not accept that; however, in time that will be
shown to be the case. Given the cost, time and difficulties associated with it, quite a few
Aboriginal people will not be willing to follow this bureaucratic and legalistic procedure,
even with the extended time limit. My own experience of Aboriginal interests and affairs
suggests that it would be difficult for them to comply. The Bill may be user friendly in
its drafting - as the Premier says - but in its operation it is not.
Mr D.L. SMITH: One of my concerns about clause 31 is that it does not seem to
distinguish between those claims based on a belief that traditional rights exist, where
those traditional rights have been exercised without recourse to the courts under clause 8,
and those where there has been an application to the courts and declarations as a result.
Dr Lawrence: It looks as though we will have to start all over again, to the extent that the
data you provide is not relevant.
Mr D-t. SMITH: I do not believe that if one has not been to court one will be able to
provide with cenairny the data that is required by subclause (2). One is meant not only to
give details of the Aboriginal groups and its members, but also to specify the land and its
boundaries and give particulars, in accordance with the regulations which we have not
seen yet, of the native title or rights of traditional usage to which the claim relates.
Additionally, under subclause (2)(d) - an extraordinary clause - one must state the facts
on which the claimants rely to prove the existence of the native title or rights of
traditional usage, as the case may be. That could be a substantial document indeed and,
in the nature of evidence and other pleadings, it would have gone to the court if one had
sought the declarations under clauses 10, 11, 12 or 14. Under subelause (2)(e) the
requirement exists to nominate representatives of the claimants as required by clause
43(3), and those nominees then have the powers which those provisions give them.
Finally, there is the catch-all under subelause (2)(f) of complying with any other
requirements of the regulations as to the form or content of compensation claims.
I do not think any capacity exists on the pant of non-Aboriginal or Aboriginal people to
formulate these claims on their own behalf. They will have to engage lawyers to do it. I
cannot say that I am familiar with whether the capacity exists for those legal costs
incurred in the preparation of the claim, the negotiation of a settlement, and the court
proceedings to be borne by the State in addition to any amount of compensation which is
determined. I would be interested to hear from the Premier whether a requirement exists
for the Aboriginal group to engage lawyers to prepare the compensation claim in the
manner required by this Bill, and whether the legal costs incurred in the preparation of
the claim, and in seeking any advice or obtaining ongoing assistance in relation to
negotiations or the Supreme Court action, can be recovered. We know that in terms of
the land about which we are talking the first limit for the amount of compensation cannot
be more than, in effect, the freehold value of the land. We are speaking about much of
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the land to which traditional rights attach. That value will not be high. Additionally,
owing to the limited nature of the interest, which is to be exercised, and the fact that
some of those rights may continue - notwithstanding the extinguishment or the
suspension of native title or other impairment of the rights which are being exercised -
the amount of compensation may be small indeed. I do not know why the information
provided about the claim needs to be as extensive as a reading of clause 31 seems to
require.
Mr COURT: The intention is to develop regulations and forms which will assist the
formulation of the claims. The experience in the current claims before the court suggests
that they would be facilitated if clear directions were given for their formulation. For
example, the Utemorrah case at present is up to its eighth attempt to formulate a
statement of claim. That is the last exercise we would want. The regulations and forms
will be designed to assist and to make it as easy as possible.
Mr KOBELKE: I raise two possible scenarios which indicate some of the difficulties
which may arise in the application of clause 3 1. For instance, take the situation where a
Minister representing either a Government or a private interest tried to obtain land for a
particular purpose ever which some Aboriginal people had a claim for traditional usage.
The inister under clause 11I may challenge that those people have such a right, in which
case the matter would go to the Supreme Court, as required in that clause and a
determination would take place. If that determination upheld that right and the Minister
still wished to push forward in gaining the rights to that land, he would do so and the
people affected could make a claim for compensation under clause 31. In that
circumstance, the six requirements under subelause (2) would have been met by the
process of taking the matter through the Supreme Court. It would have been a lengthy
process and at considerable cost to the Aboriginal interests. In this case, the requirements
under subclause (2) would be relevant.
If the Minister were to move directly to take control of' that piece of land and apply it to
some use which extinguished the ability of that Aboriginal group to exercise their
traditional usage right, that group of' people could make a claim for compensation. They
may have had no dealings with this legislation at that stage. It may not be a simple
matter to ascertain who the claimants are because of the internal structure within the
Aboriginal group. For example, there could be subgroups within the family. It may be a
matter for discussion within the group and that could take some time. While the group
may have a clear picture of what is relevant land, it may take considerable time for its
case to be presented in a way that is acceptable under subelause (2)(b); that is, in the form
of a cadastral map. In addition, they would have to give particulars, in accordance with
the regulations, of the native title or rights of traditional usage to which the claim relates.
I am not sure what that means. Does it mean to the extent of the loss?
Mr Court: Yes, it is the details of the rights that they have lost.
Mr KOBELKE: Those details will have to be ascertained for the benefit of this
legislation. While the people may be vety clear about how their rights are being reduced
or taken away totally, it will have to be established to meet the requirements of this Bill.
Subclause (2)(d) requires that a compensation claim must state the facts on which the
claimants rely to prove the existence of the native title.
Given that there is a strict time constraint and that the Aboriginal groups may not have
faced up to the requirements of the legislation, they will have to find people to represent
them. Given the comments that have been made by the current Minister for Aboriginal
Affairs, it appears that people will have to overcome a range of obstacles before any
claim for compensation could be made to meet the requirements of subclause (2). This
clause provides an unnecessary set of obstacles which will take away people's rights
rather than assist them to attain their just rights when making a compensation claim.
Mr MARLBOROUGH: It does not appear chat any attempt has been made to assist
Aboriginal groups to recognise the amount of work that has to go into making a
compensation claim. It is obvious that the Premier has not listened to the Opposition in
this debate. I am sure that his own experience would indicate that a compensation claim
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under this legislation will require a tremendous amount of preparation. What is the
vehicle by which the Aboriginal communities can be given the expertise they require to
make these claims? Will they be required to go through the Legal Aid Commission?
The Government frequently criticises the way in which legal aid is used for Aboriginal
claims. Will the Premier be able to advise the Committee tonight through what vehicle
Aboriginal people will be assisted? I do not know whether that vehicle would come
under the umbrella of the Aboriginal Affairs portfolio.
The Opposition will have the opportunity to raise issues about the claims procedure
during the debate on clause 32. However, clause 31 requires an Aboriginal group which
is seeking compensation to provide detailed evidence in writing to the Minister. It is not
until the Minister has received that evidence, in writing, that clause 32 comes into play.
At that time there may be some real dialogue between the Minister and the Aboriginal
group.
The Opposition has repeatedly argued that by removing native title and replacing it with
traditional usage rights, this Bill is worthless. However, once the Bill is in place the
Aboriginal people have a right to make claims for compensation. The Premier shakes his
head, but I believe this Bill is worthless and that it will be thrown out by the High Court.
I know the Premier has legal advice to the contrary, but I am satisfied with the legal
advice I received.
I would like the Premier to demonstrate that a vehicle will be put in place to assist
Aboriginal people to prepare their claims. I am concerned that the claim must be
presented to the Minister in writing before any dialogue has taken place between him and
the parties concerned.
Mr COURT: I reiterate what I said at the outset; that is, the Government will do
everything it can to make it as easy as possible, in the way of regulations and forms, for
Aboriginal people to make their claims. I agree with the member that the current process
is a nightmare and that is the last thing the Government wants.
Mr Bridge: Will you be setting up a new structure?
Mr COURT: The Government must provide what assistance it can to make it easier.
The Government has a responsibility to inform the Aboriginal people of their rights and
the processes involved. I was asked whether the assistance would be in the form of an
advertising campaign. I said it would be more of an education campaign, which will
involve advertising, to make people aware of their position.

Division
Clause put and a division taken with the following result -

Ayes (24)
Mr C.!. Barnett Mr House Mr Prince
Mrfllakie MrlJohnson Mr W. Smith
Mr Board Mr Lewis Mr Strickland
Mr Bradshaw Mr Marshall Mr Trenorden
Mr Court Mr MeNee Mr Tubby
Mr Day Mr Omodci Mrs van de Klashorst
Mrs Edwarcies Mr Osborne Mr Wiese
Dr Names Mr Pendal Mr Bloffwicch (Teller)

Noes (17)

Mr M. Barnen Mrs Henderson Mr Ripper
Mr Bridge Mr Hill Mr DL. Smith
Mr Catania Mr Kobelke Ms Warnock
Mr Cunningham Dr Lawrence Dr Watson
Dr Gallop Mr Marlborough Mr ay (Teller)
Mr Graham Mr Riebeling

Clause thus passed.
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Clause 32: Claims procedure: Notice, publication, objections, submissions -
Dr LAWRENCE: This clause provides for people to object even to compensation. We
have capacities for various people to enter into dispute or dissent, if you like, in relation
to native title first of all and then the statutory usage tights. It is extraordinary that this
provides for anyone to object to compensation to Aboriginal people even when their
native title rights and traditional usage rights have been extinguished. In a sense the
Government is accepting that and that they are to be compensated, and somehow other
people are able to join into this. The Minister publishes a notice of compensation claims
and other people can get involved. I find it extraordinary that there can be objections and
submissions in relation to compensation claims when after all the Crown is the provider
of compensation. We have the Crown in relation to Aboriginal person or persons, and
presumably some judgment is to be made, so why is it necessary to have private
individuals effectively being given the right to oppose what is already a pretty token
gesture to Aboriginal people? I am not expent in the law, but I do not think that is typical
of other situations where compensation is to be paid. I would appreciate some comment
on that. On the face of it, it looks like an unwarranted intrusion.
Mr COURT: It is to cover the case where other Aboriginal people may have an interest
in that claim so that can all be handled at the one time. It is quite appropriate that the
other Aboriginal people have the opportunity to participate which they might otherwise
not have had.
Mr KOBELKE: With respect to the establishment of regulations, does the Premier also
envisage the need for the establishment of a new section within some department to
manage the claims procedures? The Premier also mentioned earlier the education
program. How does the Premier think that will be handled? Will fees be set for the
lodging of claims for compensation and other matters relating to the Bill?
Mr COURT: Yes, there will be a structure in place to receive and handle claims.
Certainly the area of consultation and negotiation with the Aboriginal communities will
require a lot of resources.
Mr KOBELKE: What level of resources will be required? Are we looking at a unit of
the order of 10 to 20 people or something much larger than that? Will fees be involved in
the lodgrment of compensation claims and other such things?
Mr COURT: As far as the size of the department goes, I could not give the member
numbers because it will depend on the experience as we go along in establishing the
operation. But we will make sure it is properly resourced. As far as a fee structure goes,
it has not been considered.
Mr Kobelke: Is the Government looking at an independent office or one within an
existing department or office?
Mr COURT: It would depend on the Minister who is responsible for handling it, but a
structure would be put in place to handle it. I cannot give the member for Nollaniara any
more specific detail.
Mr D.L. SMITH: My concern was partly expressed by the Leader of the Opposition in
that objections and submissions will be received in relation to compensation clams. I
would be interested to know from counsel assisting the Premier any procedure for
objections to be made by other parties in compensation claims from the Crown. It seems
very odd to be allowing that to occur rather than simply allowing negotiations to take
place between the Minister and/or other agencies that are responsible for the impairment
of the rights for which compensation is being paid, or the extinguishment of those rights.
Is it envisaged that those objections will be allowed only where the interference or
irnpairnent of right is being created by, say, a miner applying for a mining tenement or
something of that kind, or is there a general right of objection? Apart from the
objections, when it refers to submissions is it referring only to submissions from the
claimants or are they submissions from the objectors? Are they entitled not only to put in
an objection but to make formal submissions in the process that follows after the claim is
lodged?
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Mr COURT: Ir is to cater for the case where we hove competing claims from Aboriginal
people.
Mr D.L. SMITH: I cannot pick it up very quickly but I refer to the clause that outlines
the limits of the amount of compensation if there are competing claims from different
Aboriginal groups; for instance, from groups who might be exercising traditional rights
to one loc of land. Is the limit a global limit - that is, it applies to all of the competing
claims - or ts it an individual limit on each of those claims?
Mr Court: It is individually related to the right that has been impaired or extinguished.
Mr D.L. SMITH: Is the limit a global one for all claims?
Mr Court: It is up to the court to set that within the guidelines, and there is no limit. It is
a deternination of the court.
Clause put and passed.
Clause 33: Negotiation and agreement on issues -
Mr COURT: I move -

Page 23, line 30 - To delete " 12" and substitute" 18".
Dr LAWRENCE: Even with the inclusion of the figure referred to in the amendment, the
negotiation agreement on issues provided for in this clause is quite a complex set of
provisions as opposed to the Premier's claim that this is a simple Bill.
Mr Court: I simply meant that in relation to the Federal legislation.
Dr LAWRENCE: I think that is only in drafting terms. In terms of the procedures that
are provided for, that is not true. I would be interested for the Premier to provide a flow
chart of the kind that the Commonwealth has to determnine -

Mr Court: A flow chart?
Dr LAWRENCE: I think the Premier could have some difficulties in providing a flow
chart when he gets to some of these clauses. For example, if a claimant does this, such
and such follows. I will do one for the Premier. As I said earlier it will probably look
like chaos theory because the Bill is very complicated and this clause is particularly
complex. It states -

(1) The Minister is to conduct negotiations with the claimants and the objectors
(if any) -

It does not appear to restrict that to other Aboriginal parties; it seems to leave it
open-ended -

- with a view to settling the following issues ...
(a) in the case of a claim under section 28, where a native tide to land has

been extinguished or impaired -

That is the first type of compensation -

(b) in the case of a claim under section 29, whether rights of tr-aditional usage
in relation to land have been. . . impaired ...

If that has occurred, it talks about the extent of the right and entitlements that were
incidents of the native title that has been extinguished or impaired, and so on. There are
a whole lot of "if' statements: If it is this, people do one thing-, if it is something else,
people do another thing. We have a very complex set of provisions. Although the
Premier has said that it will not be the Minister for Mines or the Minister for Resources
Development -

Mr Court: The Minister for Lands.
Dr LAWRENCE: I think all three of those Ministers should be excluded. There is a
possibility, as I understand it - and certainly nothing in this Bill precludes the Minister
who is conducting these negotiations and basically doing the assessment of any claim -
that that person could be the Minister for Aboriginal Affairs. He has to negotiate with
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those parties, arid there may be mare than one with whom he has a specific duty, about
the amount of compensation payable. I think that will provide such a Minister with a
substantial conflict of interest. Very often, the Minister will also have been a party to the
extinguishing. The Minister who has taken action to extinguish the title is probably the
same Minister who has to sit down with the offended parties arnd work out some form of
compensation. Were it to be the Minister for Aboriginal Affairs - as we have pointed out
before, there is no preclusion of that in this Bill - there would be a very considerable
erosion of trust of that Minister. I just do not see how the Government can contemplate
that such a person would be involved with this Bill, The Premier is making certain
assurances, but I am concerned that the structcure of this Bill should preclude certain
portfolio holders from making these decisions and negotiating these compensations. I
simply make the point that if it were to be the Minister for Aboriginal Affairs, how could
Aboriginal people ever trust that person again? Clause 3 3(7) states -

The Minister is not to enter into an agreement before the end of the claims period.
That is a very peculiar problem. It was drawn to the attention of various staff members
by our people during the briefing. It is a strange provision providing that the Minister is
not to enter into a compensation agreement before 12 months from the date of
commencement of the Act or after extinguishment. In other words, it says that
Aboriginal people have to get their claims in early; be on the front door step, but they
will not receive compensation for a considerable period after the disinheritance has
occurred.
if I am misreading that clause, I would be happy to be corrected. However, it does seem
to say that the Minister is not to enter into a compensation agreement before 12 months
from the date of commencement of the Act or after extinguishment. It does not seem
reasonable, if the matter could be determined well inside that period, that those people
should be denied an opportunity to have compensation as soon as the damage is done,
rather than having to wait for that period so elapse.
Mr MARLBOROUGH: The Premier continues to remind us of how complicated the
Federal legislation is and how simple this legislation is. He forgets to tell us that if we
Compare this Bill with the Federal legislation, we will find that half of the features within
the Federal legislation have been removed from this Bill. For example, the whole area of
tribunals, which one would think would have a role to play, seems to be non-existent.
Mr W. Smith: Why?
Mr MARLBOROUGH: If I want to claim compensation under this Bill, I have to bring
all this evidence together and somehow manage to get the resources to bring it together,
which would mean getting the finances to get it together. When I have brought it
together under Clause 32 1 then hand it to the Minister. The step between the Minister
and my next opportunity, if I am unhappy, is a court, other than clause 33 which states -

(1) The Minister is to conduct negotiations ...
That is all it says. It does not tell me what processes are in place to allow those
negotiations to be carried out; what body is involved; or at what level those negotiations
will take place.
It is a quantum leap to go from dealing with a Minister to the next step in clause 34 of
issues which are not resolved being referred to the Supreme Court. Clause 32 simply
says, "Go and do all of your work; it is up to you; come to us with all of this very
demanding evidence that we require before you make a claim in writing to the Minister."
The Premier has said -

The CHAIRMAN: Order! Could the member resume his seat? The question before the
Chair is that the amendment be agreed to. I wonder whether we could take a quantum
leap and talk about 18 months instead of 12 months. The member for Peel could then
speak on the clause as a whole afterwards.
Mr MARLBOROUGH: I will sit down. We will pass the amendment, and then I will
speak again on the clause.
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Amendment put and passed.
Mr MARLBOROUGH: Even with the amendment I have major concerns for clause 33.
I will not go over it because I think H-ansard has placed it on the record, but it should be
of real concern to the Premier in putting this Bill forward.
It is no use the Premier doing the old pea and thimble trick and trying to tell us how
simple this Bill is compared with the Federal legislation when in reality he has gutted
whole sections of the Federal legislation. Those sections are there to make sure that once
Aboriginal people are in the process by which they have to prove their claim, at least the
Government of the day should give them every opportunity to do that in a fair and just
manner. That is why, when one looks at the Federal Government legislation and at
clause 62, one sees there is a tribunal to decide on persons whose interests may be
affected, there is the power of tribunals if parties reach agreement and there is even a
mediation conference to be held. The Premier will be aware of the Bill.
Let us not kid ourselves in this Chamber about what is going on in this Bill. It is a very
basic Bill, not simply because the Premier believes the people of Western Australia might
understand it better but because he has gutted the Federal legislation and taken out all
those safety nets placed there to give people with few resources an opportunity to make
sure their claims to land and/or to compensation are properly determined. All that has
been set in place in this Bill is, "You can go to the Minister with all this detail and
beyond the Minister you can go to the Supreme Court." I started at clause 31(1) and read
through to clause 33, and nowhere does it tell me how these negotiations are to take
place, or with whom, and what is the process by which such negotiations will occur. It
does not tell me over what period and what opportunity there will be to come back and
sort out an answer before getting to the Supreme Court. There is nothing there. Once
again, one is simply dealing with the Minister. What the Minister said is tute, that we
will have to set up a whole department. I know he is not enthusiastically looking at that
at this stage, because he is aware that this Bill will go to the High Court, where it will be
challenged and kicked out. There is no need to put a department in place before that
happens. That is my view and not his, otherwise he would not be proceeding, with the
Bill. If his view is different, I want to know why we are not looking at putting 27o place a
process where we can see in the Bill what we are dealing with. Simply to have a
Minister to conduct negotiations with the claimants and objectors with a view to settling
the issues, as far as they are relevant to compensation claims, is not enough. It goes on to
tell me what the issues are, but nowhere does it tell me the body I ami dealing with as a
person trying to settle the matter.
I would suggest that, before leaping from the Minister to the Supreme Court, if the
Premier is fair dinkum about giving Aboriginal people a fair and just system and an
opportunity to argue their case, he should be putting in place a tribunal process. I know
of no decision at this level which affects people where there is not some sort of tribunal
process Outside the normal court process, probably the principal area is migration
matters, where people not only have the right to go to the department but also there is an
independent tribunal process. That is a body that can give independent advice to the
Minister, and that is what is needed here. Why should the Minister be in charge of
determining the level of compensation? The Minister has a joint role: He has to come
into the House and support Government legislation or directions that may be about
putting in place on a piece of land a new mine or a new urban development. The
Minister is caught between the devil and the deep blue sea because, on the one hand, he
has to show some loyalty to the Government and the way in which it wants to develop
the State and, on the other hand, he is dealing with people who own land the Government
wants to develop and he has to find them some form of compensation. That is not fair to
the Minister.
In nearly all the Premier's key Government departments there are independent tribunals
where the interests of different groups need to be determined. An example is the
planning authority and the EPA. What we are taking about is the conflicting usage of
land and people having different views and the form of compensation involved. Even if
it is something like the Main Roads Department wanting to acquire a house to put a
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freeway through and getting the Valuer General to put a price on that property, the owner
has the right to get an independent valuation. The Minister is then able to look at both
valuations and make a fair assessment of what should be paid. To put a Minister in a
situation where he or she will be responsible for looking at the compensation payment
that must be made to a particular group of people and yet sitting in on a Cabinet process
where he or she is party to Cabinet decisions as to the type of development that wants to
go onto their land is absolutely unfair and unjust and has no credibility. By definition the
only way credibility can be given to this process is to put in place an independent
tribunal.
The CHAIRMAN: Order! Under the sessional order it is time to put the clause.

Point of Order

Mr MARLBOROUGH: Mr Chairman, I do not mind your ruling in this way, but I
thought it might have been opportune to at least give the Premier the opportunity to
answer the points I raised on clause 33. I had finished the points I wanted to put to the
Premier.
The CHAIRMAN: There is no point of order because under the sessional order I have no
discretion.

Committee Resumed
Clause, as amended, put and passed.
Clauses 34 to 40 put and passed.
Clause 41: Power to grant titles and interests to Aboriginal persons generally -

Dr LAWRENCE: Part 5 on the face of it appears to be a provision that would be
welcomed; and, indeed, I do not see any reason that we would in principle object to the
power to grant titles and interests to Aboriginal Persons generally. What we have here is
clearly a sop for all that is missing in this Bill. We were told by the Premier in advance
of this Bill, and it is contained in this clause, that for the purposes of advancing the
interests of Aboriginal persons, the Minister - whoever that may be - may make
arrangements with an Aboriginal group or other Aboriginal persons and with the Minister
administering the Land Act 1933 for title to land - it does not specify what sont of title -
or interests in land conferring rights similar in extent to ights of traditional usage - and
again we are not certain what will be the case in paragraph (b) - to be granted to or for the
benefit of that group or those persons under and subject to the Land Act 1933. Subclause
(2) states that this section applies whether or not native title has been extinguished or
impaired.
Therefore, it is not connected in any way with extinguishment of title or with claims that
have been made and have failed. It Will Simply give the Government the ability to
provide title to land for Aboriginal persons, to which I say, "Bully for you; you can
already do it", and it has been done all over the State, to the extent that the Premier says
to anyone who will listen that Aboriginal people, at the last count, hold over I I per cent
of the land of Western Australia.
Mr Court: It is 5.7 million ha.
Dr LAWRENCE: I am offended by the tone of voice and the general demeanour of the
Premier in that remark because -

Mr Court: I saw the report that was tabled today in the Parliament. I am just quoting
from that report.
Dr LAWRENCE: - it is similar to the sentiment expressed in the advertisements from
the mining industry and in the Premier's own publicity; namely, that there is something
illegitimate about Aboriginal people holding land in greater proportion than their
numbers in the community. Indeed, people have said that Aboriginal people comprise
about 2.5 per cent of the population, yet they have all this land in Western Australia.
Mr Bridge: One would think that after 40 000 years, they are entitled to a bit of land!
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Dr LAWRENCE: Absolutely. It is also an extremely spurious comparison. Geoffrey
Blainey observed that he did not know what all the fuss was about because Aboriginal
people already held all this land round the country, far more than their numbers in the
community would demand. He failed to say: So do pastoralists. If we compared
pastoralists with the rest of us, we would see they have a lot of land, and if we compared
foreign with domestic land interests, we would probably come up with a similar
disproportion. Geoffrey Blainey and his ilk fail to tell anybody that the Aboriginal
people have title over areas which, as the member for Kimberley would know, are
pastoral leases or large areas of land which are not economically useful except in large
quantity.
Frankly, the Aboriginal people with whom we dealt when in Government were interested
in parts of this land, but inevitably put together in large parcels. A quarter acr block in
the central desert area would not be worth much in terms of the ability of Aboriginal
people to live in any way that is consistent with their traditional practices. In the
Kimberley, there would not be much point in excising tiny areas of land equivalent to a
south west farm because, as the Premier would know, that would not provide them with
an economically viable base. When land has been granted to Aboriginal people under
various titles available to them in the State - and that is the way we have had to do it
because there has been no land rights legislation - it has been done with an eye to their
economic improvement.
Therefore, inevitably they do hold more land than their numbers in the community would
demand, but it is the nature of the land they hold. I am very offended by the Geoffrey
Blaineys of this world or by any inference that somehow the Aboriginal people have been
given a terrific deal because they hold by area a greater quantity of land per head of
population than do the Premier and 1, or the farmers in the south west. It is an insult to
talk about it in those termns. Although I have come, sadly, to expect no better of Geoffrey
Blainey, I was amazed that he should make those comparisons.
Mr Court: HeI is one of Australia's greatest historians.
Dr LAWRENCE: He may once have been, but that is a particularly invidious
comparison. I do not want to insult Geoffrey Blainey, but anyone who makes that
observation is deliberately misleading people. Comments such as those are designed to
say to people in the community, "The Aboriginal people have too much. They already
have more land than we have in our suburban blocks - more than they deserve. Why
would we even contemplate instituting legislation to give effect to Mabo, or anything like
it?" The pamphlet which the Premier has sent out to households has very much the same
character. It is meant to invite people to reach the conclusion that the land that
Aboriginal people have now is more than their fair share.
I am pleased that this clause suggests that the Premier will do what he has not done since
he came into office; that is, provide more Aboriginal communities with land. I
understand that not a single grant has been made since the Premier came into office nine
months ago.
Mr D.L. Smith: All action for processing was suspended.
Dr LAWRENCE: The Premier has made much in the media of the fact that, for the first
time, he will be able to give Aboriginal people in the south west access to land.
Mr Court: You did not give them any land in the south west.
Dr LAWRENCE: That is not correct. If the Premier purports to know anything about
this matter, I suggest he read the reports of the Aboriginal Lands Trust. During my time
as Minister for Aboriginal Affairs, I can think of at least three or four leases which were
made to groups of Aboriginal people, in various forms of title, in the south west,
immediately adjacent to the metropolitan area, and ditto in the wheatbelt; obviously the
areas of land get larger the further away we get from the centres of population. I
welcome the fact that the Premier is, in a sense, committing himself to this process,
because it has worried us that the Premier has withdrawn from it in the last nine months
and that the I I per cent of land that Aboriginal people hold in this State they do so only
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because over 10 years we have made a systematic attempt to ensure that they have some
title. I hope that will be something of a bulwark against what is provided in this Bill.
Therefore, although part 5 does not provide anything new to Aboriginal people, at least I
have some hope that the Government may review the process of giving them land grants
with no strings attached.
Mr GRAHAM: When the Premier spoke earlier about the development of Aboriginal
people's interests, he gave me a dissertation about how this legislation provided for
Aboriginal people to involve themselves in different processes for their benefit and
advancement and said that he would point out along the way where that was. Is this the
pant to which the Premier was referring?
Mr Coun: Not specifically. It is pant of it.

Mr D.L. SMITH: While, like the Leader of the Opposition, I welcome any provision
which will enable rights to be conferred on Aboriginal people, I am concerned that this
part has been inserted only to enable the Premier to mislead people into thinking that it is
only by virtue of this legislation that these rights can be conferred. The power has
always existed under the Land Act for freehold title or a range of other interests in land to
be conferred upon Aboriginal people. To that extent there is no need for this provision to
be included in the legislation. It was simply included to enable the Premier to get a few
cheap media headlines saying that he was, for the first rime, opening up the gate for the
grant of freehold titles and other interests in land to Aboriginal people; that he was
offering in effect some inducement for those Aborigines who had no prospect of getting
some entitlement from a Mabo type situation - in particular, those in the south west who
completely lost their traditional connection with the land a long time ago - to exercise or
observe any of the Aboriginal traditions for land in the south west. In a way, this is just
part of the tactic the Premier has developed of trying to divide not only the white and
Aboriginal communities in Western Australia, but also the Aboriginal communities from
each other.
Some people will say - as they have done already - that this Bill is terrible because of
what it takes away and the very little that it gives back, while others will say that at least
it gives them an opportunity of getting something. I will wait with interest, especially
over the next 12 to 18 months - the critical period for assessing the value or otherwise in
this part - to see how much freehold land is given. I am aware that when we talk about
title to land we are not talking about title as people in the white community understand it;
we are not tallng necessarily about ownership of freehold land or freehold interests even
though the Premier in his statements has spoken about the prospect of freehold grants
being made. As I said, I will be waiting with bated breath to see how many hectares of
Crown land in the south west region in particular will be made available to the Nyoongah
communities for their purposes and advancement. I hope that in relation to the south
west and the areas in which the Government may confer tide it will try to give equivalent
tite to that held by the white community in those areas - and not simply make it a
foraging and gathering exercise - that it gives them the right to have the freehold tidle,
and to be free to utilise that freehold title in whatever way they see fit, including the
alienation and subs titution of land as and when they think it should be done.
Mr COURT: The member for Mitchell said that he hopes to see thousands of hectares of
land being granted. I do not think it is the amount of land that is important, but the type
of land. It may be that in a particular community a couple of acres meets a particular
requirement, or it may be that a quarter acre meets a particular requirement in a town.
The Government has made it clear publicly that Aboriginal people in the south west land
division who believe their position will be assisted by certain grants should put the
proposition to the Government so that it can be considered. The member for Mitchell
raised an interesting question about what sort of title will apply. Some of the groups with
which I have had formal discussions have been opposed to freehold title on the land. The
main reason for that is that they are concerned those lands can be sold and be lost to that
Aboriginal community. I have a completely open mind on that matter. I believe that if a
community can get freehold land and perhaps put it in some form of miust with the
necessary protections so that it remains with that group - but would remain of freehold
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title - it should do so. The sont of title granted would vary from location to location. The
Government has an open mind about the best way for that to occur.
The member for Pilbara asked how this Bill would help. The main reason it will help is
that it puts Aboriginal people in the formal process of negotiation before Crown tides are
granted; and whereas previously they were not a part of those negotiations, they will
become a part of them. As a result of those negotiations the Government believes it will
lead to the Aboriginal people getting considerable benefits that they would otherwise not
get in the form of compensation, whether it be land, money or other forms as outlined in
the legislation. It will be a matter of seeing what happens over the years in those
negotiations. Legislation does not salve the problem. It may assist, but it will depend
largely on the will and commitment of the Government of the day to address some of the
issues. As the member for Pilbara knows, the concern of the majority of Aboriginal
people in the Pilbara. is not land, but employment for their children. It is areas such as
that which must be addressed in association with the issues on land which this legislation
addresses.
Mr BRIDGE: The Opposition welcomes this clause because, if delivered, it will offer an
opportunity of access to land for those Aboriginal people who are rightly seeking it. It is
not true to say that the Premier is introducing something that offers a basis of negotiation
now that has not been in place. The 99 year leases, introduced in about 1986 when I was
the Minister for Aboriginal Affairs, offer that. Quite a number of such leases have been
issued to Aboriginal groups within this State. They are a form of freehold title, but they
represent the son of condition which the Premier has indicated to the Chamber is
probably the nature of the tenure which some of the groups have been talking to him
about. That is, they are fearful of freehold title because it could be sold off. The 99 year
lease is a form of land that cannot be sold off. The only way that this land can be
removed from Aboriginal interests is through a resolution of Parliament. That makes it
very secure. In meeting those interests the Government should continue that sont of land
tenure. It accommodates the individual approach to land needs and has the long term
security in case any problems arise with some group wanting to sell off the land and not
being able to do it. That process now results in the situation to which the Premier can
refer in considering the extent of land that is currently in the hands of Aboriginal people.
Prior to the 1980s very little land was held by Aboriginal interests. The land included
some reserves throughout the State, land owned by the former Department of Community
Welfare and some pastoral properties. The situation in the State today is markedly
different and no-one denies that a fair amount of this State is in the ownership of
Aboriginal people. It was predominantly through the 99 year leasing formula, together
with the increase in the purchase of pastoral leases, that this has been brought about.
Under clause 41, the 99 year lease process could be continued. It appears that this clause
accommodates those concerns which the Aboriginal groups have expressed to the
Premier about the continuity and reliability of land tenure.
Mr D.L. SMITH: Will the Premier advise whether it is intended that the actual interests
which are to be granted under this provision are to be held by the individual Aboriginal
groups or by the Aboriginal Lands Trust on behalf of those groups? Will the money that
is available from the Aboriginal and Torres Strait Islander Commission or other sources
be paid directly to the groups who hold the land, if it is not held by the ALT?7 Last year,
a private landholder in Yallingup decided to subdivide his property. He wanted to use
part of that land for his own purposes and, in effect, make a grant of the remaining land
to the Busselton Aboriginal community for the development of a traditional customs
display and preservation area. The Busselton Aboriginal community was confronted
with the problem that if the land was put in the name of the local group rather than the
ALT there was a suggestion that the normal source of funds for Aboriginal grants would
not be made available to it. It was assumed that it would not be a preferred applicant for
the money available. Is it intended that the actual title will be vested in the individual
Aboriginal groups and not in the ALT? If it is, will it go against those groups in respect
of funding?
Mr COURT: One of the weaknesses of the current system is that ATSIC tends to fund
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corporations and not individual groups. The Aboriginal Lands Trust has, in law, the
ability to own land and it has control over a substantial amount of land. The Government
wants more of the land and the support directed inwards the individual communities and
that is what will happen under this clause. It may not always work out and it may prove
difficult.
For example. if there were three local Aboriginal communities in Broome, the
Government would rather the benefits which are available go directly to them and not to
the ALT. I have held only informal discussions with groups on that proposal and their
initial reaction has been very good. On a number of occasions the member for Kim berley
has said that the Government should listen to him about how some of these proposals
should be implemented. I am only too willing to have discussions with him on some of
these proposals that could be put together in the Kimberley. I would prefer these
proposals to be closer to the people rather than go through an organisation like the
Aboriginal Lands Trust.
Clause put and passed.
Clause 42: Register of declarations and claims -

Dr LAWRENCE: Thbis clause describes the public register which the Minister shall
cause to be compiled and, presumably, established, published and maintained. It
provides for the series of decisions that have been undertaken to be published. Subclause
(2) states that the Minister may cause or arange for the register of declarations and
claims to be maintained in conjunction with any register maintained under another
written law. I am not sure what chat means and perhaps the Premier could clarify it.
Why does this clause not provide for Aboriginal people to immediately, upon
commencement of the Act, have their rights and usage over specific lands recognised and
registered? We have the establishment of a register which is a rag bag of decisions which
have been made by way of declaration under clauses 10, 11 and 12, agreements under
clause 25 and notices of extinguishment, compensation claims and the like. It is not a
systematic attempt to register the rights of traditional usage over specific lands which
Aboriginal people might have.
I drew the Committee's attention, in the debate on an earlier clause, to the fact that
developers in the mining industry, in particular, were not enthusiastic about the
procedures that required them to stumble upon various rights and have them declared and
questions of damage and compensation being decided after the fact, rather than a proper
register being maintained.
I make the point again that other interests in land are able to be registered under the land
tidle system, mining registrar or other systems. There are a range of systemrs under
various forms of title and interests in land that provide for registration in advance of the
sorts of defensive decisions by various courts and Ministers about whether these
traditional use rights obtain. If a register is established under clause 42 1 cannot see why
it cannot be extended so that Aboriginal people can make claims from the outset of a very
simple kind, registering their interest in land.
Mr COURT: Clause 42(2) provides for that to occur. A question was asked earlier about
why the register 2000 was not being used. There is no reason why it could not be used as
a part of the registering process. We have allowed flexibility in this clause for those sorts
of things to occur.
Mr D.L. SMiTH: I made the point in an earlier part of the debate that if we have a
register it should be part of the Titles Office system. I also said that registration should
mean something in terms of giving some protection to the nature of the rights which are
to be protected. If the courts have made declarations there should be some provision
which states that those declarations are binding on all Western Australians and are not
challengeable further in the courts in relation to the existence and nature of those rights.
For those declarations which are registered there should be some system of protecting the
challenge to the rights which are made on the basis of a failure to observe the traditions
or to maintain the traditional connection with the land. I envisage that before any
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application could be made for the lass of rights, by the loss of connection to the land,
there should be some system for the particular group, once it is on the register, to receive
notification. That is, in effect, having the opportunity once they receive that notification
to remedy whatever the problem is. For instance, under the Property Law Act and the
Transfer of Land Act if a person is in default under a mortgage or some contract of sale
he is entitled to receive notice of that default and to be given a period to remedy that
default before any action can be taken to terninate that right or title.
The CHAIRMAN: Order! The time has arrived for completion of business up to and
including clause 44. Under the sessional Order every question necessary to complete the
business to that stage must be put without further debate or amendment.
Clause put and passed.
Amendment put and passed.
Clause 43, as amended, and clause 44 put and passed.
Amendment agreed to under the foregoing resolution was as follows -

Clause 43
Page 32, line 14 - To insert after "and" the following -

,subject to section 25 (2),
Clause 45: Consequential amendments -

Dr LAWRENCE: We are now looking at various consequential amendments to the Bill
having not considered a range of not insignificant provisions. I place on the record again
that we are not shouting, yelling and jumping up and down at this hour of morning, but
with a Bill of this significance with a little patience from the Leader of the House we
could have concluded these matters with some decency. Instead we are being required to
push through not only the Bill as was originally introduced into this House but also
amendments that were introduced just 24 hours ago which have effect on the meaning of
this Bill. The Bill we debated in the second reading stage is now not the Bill we are
considering. We are not considering it in Committee either. The Opposition has been
extremely tolerant of this procedure.
I. want the Leader of the House to hear that. We could have turned this place into
mayhem. We have resisted doing that but we want to be clear in our protest about the
way this has been conducted. In other places where so-called time management operates
it is done on the basis of cooperation and consultation, not 10 minutes before the
Government is desirous Of bringing down the guillotine but in a process that sees the
management of the entire legislative program worked through and the various
representatives of Government and the Opposition are able to do that without the
ridiculous confrontation.
Mr Court: They time manage all legislation.
Dr LAWRENCE: I am aware of that in some places, but the sont of guillotine motion
that is provided for is unilateral and offensive especially when applied to legislation of
this kind.
Mr Court: Every time we discuss time management the Opposition Leader of the House
says he cannot deliver.
Dr LAWRENCE: The Premier is not understanding the point I am making. The original
construction of the guillotine motion was offensive and its continuing application
remains offensive. In various parts of the world there are agreements between both sides
of the House at the outset in terms of the standing orders of the House. We could
examine it through standing orders. There are a range of ways we could arrive at, if we
were agreed - and we are not uncooperative - proposals for dealing with the legislative
Program. As has been pointed out by the member for Pilbara, it is not as if we have been
debating for huge amounts of time or great numbers of days in excess of what is typical.
We are being forced to concertina serious consideration of these Bills and amendments.
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Mr Court: When we crie to negotiate something on industrial relations Bills you were
not prepare-d to do it.
Dr LAWRENCE: The Premier does not understand the point 1 am making. If one
engaged in a cooperative approach one would get cooperation. If one engages in
unilateral1, hostile and dictatorial behaviour, the response is likely to be less than
sympathetic to one's goal. The whole Parliament has been conducted in an atmosphere
of rush and haste and late night sittings and amendments being dropped on the Table at
the last minute. It is not a way to conduct the business of this Chamber and expect to get
a decent result at the end. Nobody may give a damn about whether these Bills are
properly debated, but I think members on our side have shown a willingness. Even if
from time to time the Premier and his advisers have considered our points not correct, I
do not chink they can be described as frivolous or ill-considered or uninformed. There
has been a serious attempt to deal with the provisions of this Bill.
I place it clearly on the record again that we protest strongly about being forced to deal
now with clauses of the Bill that to some extent rely on earlier clauses of the Bill we have
not even debated in Committee for the want of time. Frankly, for an extra day next week
this could have been done at the right time of day with members all in attendance instead
of being fast asleep in the corridors of this place. All members of this place, including the
staff, would be in a far better position to contemplate and debate these provisions. There
is a spurious view held in some places that if one keeps people overnight and in the early
hours of the morning that somehow improves the speed at which a Bill goes through.

My observation is that the reverse is true. I suggest that at some state the Leader of the
House do a bit of his own analysis. He will find the longer he keeps people here, the
longer the debate goes because people are less efficient when they have not been to bed
for 24 hours and they have had night after night of staying up to one or two o'clock in the
morning. It does not make sense to conduct business like that. It is not good for the
health of members and we are seeing a few dropping off the perch at this stage of the
year. It is not good for their families, for proper deliberation, for law making, for the
comportment of members of the Assembly, and not good for relations between the
Presiding Officers and members; it is a disaster. It needs to be said very clearly and I
hope the members opposite when they are contemplating the legislative program for the
next 12 months will cake into account the very serious problems we have been confronted
with in the first six months of parliamentary sittings - problems that need not have
occurred.
Mr KOBELKE: To present to us yesterday 20 pages of amendments and to suggest that
somehow they were minor is really to cry to fool people a little too much. The fact is that
to compare a full 20 pages of amendments with a schedule to the Bill which is of the'
order of 30 pages, and those Acts being fairly large Acts with many amendments, is to
not give any opportunity whatever for proper study of what is taking place in the
schedule. On top of that, to place the guillotine so that the whole matter is pushed
through at something like five or six o'clock in the morning is to ensure we cannot give
proper consideration to the various provisions contained within the schedule. To show
the total lie to what has said in terms of this being minor amendments, I will go through
what is contained in this schedule and the amendments to the schedule. The Bill
contained amendments to the Mining Act. There were 14 clauses which were amended
in the Mining Act and 11I totally new clauses to be added. When we look to the
amendments we were handed yesterday afternoon or evening there were a further 22
amendments to clauses in the Mining Act and another three totally new clauses.
The schedule contains amendments to the Land Act and there are nine new clauses
contained within the Bill. The Petroleum Act is amended by this Bill with one
amendment to a clause and 10 totally new clauses to be added. The Petroleum
(Submerged Lands) Act is amended by this Bill with one amendment to a clause and 11
totally new clauses. On top of that, with the amendments which were presented
yesterday, nine totally new clauses to amend the Petroleum Pipelines Act were included.
That amounts to six pages of rather small print. We then have the Public Works Act in
which there were no amendments in the Bill. However, the amendments that we received

7580 [ASSEMBLY)



[Thursday, 18 November 1 993J]58

yesterday contained 10 totally new clauses to be placed in that Act. Similarly, the
Pearling Act is amended, not contained within the Bill that was presented to us a couple
of weeks ago, but within the amendments we have 10 totally new clauses. That is
approaching almost five full pages of small print.
For the Leader of the House to suggest that somehow these amendments are minor is
stretching the English language to the point where one just could not be believed. We
have a fairly complex piece of legislation, as the Premier has admitted. In addition to the
main clauses of the Bill, we have all of the amendments to the other pieces of legislation
to which I have briefly referred. How could anyone, from roughly four o'clock on
Wednesday afternoon while we have been involved full rime on this debate, find the time
to go through all of that subsidiary legislation and understand fully how the amendments
that will be guillotined through here today will have effect? If Parliament is supposed to
be a check on the Government, there is no way that this Parliament can be said to have
checked the material contained within this schedule.
Mr Chairman, I ask your guidance. Will we also get the opportunity to ask questions on
the content of the schedules or do they have to be asked under this clause?
The CHAIRMAN: Order! The question presently before the Chair is that clause 45 be
adopted as printed. We are working under the sessional order which allows a total of one
hour, which Finishes at 6.01, to go up to and adopt the Committee's report.
Mr KOBELKE: Mr Chairman, I am asking whether I can now address clauses contained
within the schedule. I know that we are dealing with clause 45 at the moment which
relates to giving effect to schedule 1. Does that mean that I can now talk on some of the
detail in schedule 1?
The CHAIRMAN: Yes.
Mr KOBELKE: I draw the Premier's attention to page 39, which relates to the new
clause 94F and subclause 2 which reads -

Any such notice shall be lodged within the prescribed period which may be
different for different pants of the State but shall in no case end more than 70 days
after the day on which the application was lodged.

This relates to the lodgment of a notice of objection. A maximum period of up to 70
days would be prescribed by regulation. It would be possible, by changing the
regulation, for it to be as little as seven days in some parts of the State. There are other
clauses which use the same phraseology. I would like the Premier to tell me whether I
am correct in saying that by changing other regulations, such as the Mining Act -

Mr Court: Your explanation is right.
Mr KOBELKE: We find here that an Aboriginal group may be given seven days' notice
in which to make an objection should the regulations be changed to make that happen.
Mr D.L. SMITH: Mr Chairman, before I take advantage of my first session on this
clause, I ask you to confirm that, in effect, we get only one lot of 15 minutes and two lots
of 10 minutes to deal with the whole of the schedule because it is treated as clause 45.
The CHAIRMAN: The short answer is yes, unless the Committee resolves to allow
something else to occur.
Mr D.L. SMITH: I very much object to the increasing use of schedules in this form to
effect major amendments to legislation. Quite some time ago this House decided that in
the Committee stage of a debate each member would be entitled to 15 minutes for a first
speech and two lots of 10 minutes to follow for each clause. It was envisaged that that
should apply to all of the amendments affecting the other legislation in the schedule. To
leave us with only one opportunity to discuss clause 45 and then to discuss the schedule
and all of the amendments contained therein in one batch of 15 minutes plus two batches
of 10 minutes is an abrogation of the speaking rights that we in this Parliament are
supposed to have. If we take into account the amendments that were tabled this week, on
my calculations a total of 80 clauses are inserted or amended in quite a major way as a
result of the combination of clause 45 and the schedule.

7581



Dr Lawrence: It may be of interest for members to know that of the 83 pages in the
consolidated Bill chat my office put together in the same print formn, 49 occur in the Bill.
Mr D.L. SMITH: In effect, 49 out of the 83 pages of the Bill will be considered and
members will only have the opportunity to speak, at most -
Mr Court: You know the reason for that: We had to change the Land Act, the Pearling
Act, the Petroleum Act, and so on.
Mr D.L. SMITH: But they should be done by way of separate clauses, rather than
chucking in a schedule which we do not have the opportunity to go through separately.
We have less than one hour to go through all of these clauses in Committee, and that
includes all of the Government amendments. If we were not operating under this sort of
arrangement, the Premier would have to move individually each of those amendments
that are on the Notice Paper. Instead, we know that those amendments will be moved in
block as soon as we run out of time. It just cannot be regarded as a very successful way
of handling legislation. I have made the point before that parliamentarians get criticised
by courts all the time for the sloppiness of their legislation and the fact that we, as
parliamentarians, do not very often seem to appreciate the implications of the legislation
or the problems that it creates for the public at large or the judges.
The reasons for that are that we very often do not get adequate time to consider the
legislation, and certainly do not when it is in one clause of the Bill which says the
schedule will have effect, by which it is meant that all the amendments for the various
Bills described in the schedule are then effected. Some of them are quite major. Earlier
in the week when we were debating whether or not we would go into Committee, I made
the point that proposed section 94N, an amendment to the Mining Act contained in the
amendments tabled only a day or so ago, deals with the power of the responsible Minister
to determine disputes under proposed section 94M. It says that if a mining tenement is
subject to a condition under section 94M and a dispute arises between the holder of a
mining tenement and an Aboriginal group as to the boundaries of the land to which the
condition applies, the question may be referred by either party to the responsible Minister
for determination.
Any determination by the responsible Minister under subsection (1) is final and section
135 does not apply to a dispute of the kind described in subsection (1). In addition, what
applies to disputes of this kind is the capacity to refer the matter to the Supreme Court or
even to the Warden's Court to have the boundaries of the areas protected under new
section 94M determnined by anyone other than the Minister. There is a reference to the
Minister and the Minister can then make a decision. There is no provision for the fact the
Minister will give both parties the opportunity to make submissions in relation to the
matter at issue. There is no procedure for time limits so that each party can see the
submissions of the other and respond to them. There are no provisions as to the criteria.
There is provision for a reference to the Minister, who can make a decision, and that
decision is final. It is quite an important issue because proposed section 94M, which
itself is about 15 lines of a Bill, tries to give Aboriginal people some of the sort of
protection conferred on private landowners in relation to improvements on their land
subject to a mining application. We know that under the Mining Act and under other
relevant legislation, those private landowners have the right of veto in many cases and
also in those areas where there is not a right of veto they are protected. Cemeteries and
burial grounds are important to all people but of special importance in a range of
traditional ways to Aboriginal people. We know the consternation Aboriginal people felt
about the Rottnest Island situation.
All the mining company has to do is to say that it thinks the boundaries of a cemetery
should be one-quarter of what the Aborigines claim it should be, and the Minister can
agree with the company and there is no right of appeal at all. Mining can then commence
in the other three-quarters of what the Aboriginal group may claim to be a burial ground
or cemetery. This applies similarly to water supplies and to the range of 100 metres From
a living area or airstiip. One hundred metres from some mining operation is not a great
distance for one's house or other facility. To have those sorts of things being determined
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without appeal or any process defined by the Minister does not measure up to the power
in the Warden's Court to protect the holdings of white people under the legislation.
There is no comparison with freehold or those areas on prospecting holdings or other
tenements that might be granting under the Mining Act some right on the holder of those
to construct residencies.
Under proposed section 94N it will be open to that Minister to say, "I have consulted the
group and I think they agree to the waiver of the protection they had under that section
and, therefore, not only will I define the boundaries but also I will say you can mine
whatever part of the land, notwithstanding those improvements, because I believe the
group will be happy with that." If he says that and gives no reasons then, in my view,
that decision would not be challengeable by the group even though it felt he had
misinterpreted what it had said. This is a crass form of the old paternalism; that
somehow or other the Minister should be able to determine whether the Aboriginal
groups are opposed and, on the basis of forming the impression they are not opposed.
agree to the waiver Of Protection which has been granted by the Warden's Court.
That is the old fashioned paternalistic attitude towards Aborigines, which says that we
need not consult them to see what they think but leave it to the Minister to tell us and
make the decision that their rights can be waived. There will be no documentation signed
by the Aborigines and no verification or corroboration that they had dropped opposition
to mining in those areas. We will have to rely on the fact that the Minister says itris okay
and, therefore, the Aborigines are presumed to agree, as if they do not have minds of
their own or any form of communication. I do not understand why that should be there.
We know what happens. We get the sorts of comments by the Minister for Aboriginal
Affairs that when he goes out to discuss these matters with Aboriginal groups, he does
not go to their professional advisers and leaders but to the people whom he calls the real
Aboriginals. How can he distinguish between the real Aboriginais and the group, and if
on the basis of talking to people he believes that the people with whom he should consult
should be the real Aboriginals rather than the group leaders or advisers, how can he come
to any conclusion about whether there is opposition? There just is not the protection that
we should provide for Aboriginal people in regard to the rights which they hold which
are somewhat equivalent to the rights and protections which are conferred upon other
tenement holders who happen to be non-Aboriginal.
Mr COURT: The member is saying that the protection for living areas for farmers is
stronger than -

Mr D.L. Smith: Not just for farmers, but for people who hold tenements under the
Mining Act which enable them to build residences or cultivate gardens.
Mr COURT: This is designed to accommodate the wide ranging and differing interests
with which this Bill has to deal. Under these proposals, the group must be consulted and
the Minister must be satisfied with the arrangements that are being put in place. That is a
stronger deal than what the pastoralists get, for example.
Mr OiL. Smith: It is not stronger in regard to the actual living or water supply areas of
pastoralists.
Mr COURT: The amendment that was passed earlier in regard to living areas provides
that in the case of pastoralists, that protect'rn can be overridden by the warden. In this
case, we believe that we have given the appropriate protection for the living areas, and it
does take into account the differing interests of the different groups with which the
legislation is dealing.
Mr D.L. SMITH-: 1 suspect that the so-called new protection that is conferred by those
clauses which start at page 37 of the Bill is just as much a sham as I believe part 5 to be
in regard to the grant of freehold title, because pages 37 to 43 of the schedule in its
unaniended form are really intended to allow Aboriginal people to object to the grant of
mining tenements on the basis that they have a traditional usage right to that land which
is being applied to be covered, and that sets out a procedure which is to be followed and
that determinations are to be made by the Minister for Mines which in effect determine
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the kind of protection which the Aboriginal group will have. However, the new
amendments which have been inserted will largely abrogate that protection and the
procedures which are to be adopted for that protection, because the Minister can, firstly,
on application by either party, determine the boundaries of the areas to be protected, or,
secondly, in proposed section 940, purport to have consulted, and, as a result of that
purported consultation, actually advise chat the objection by the Aboriginal community to
the mining on that land no longer applies, and the protection that is given as a result of
the objection lodged pursuant to the provisions about which I am talking is then lost
altogether.
Mr Court: The whole idea of the amendments here was to ensure that there was proper
protection in the living areas, and it was something for which we had not catered properly
originally.
Mr D.L. SMITH: I said yesterday that I thought the problem was that the Premier had
not consulted properly with the Department of Minerals and Energy and the mining
industry, and that the amendments which are now put forward really came from the
Department of Minerals and Energy and the mining industry because they were unhappy
with the level of protection that would be provided by the original amendments. The
amendments were not at the initiative of the Premier, as the person responsible for the
Bill, but from the Department of Minerals and Energy and the mining industry, in order
to water down the protection.
Mr Court: I am informed that is not the case, because there was never any protection
previously.
Mr D.L. SMITH: I am not saying there was protection previously. I am saying that the
Bill as presented originally to the Parliament did provide a system of protection, but the
Premier has, by the amendments which were lodged yesterday, watered down that
protection substantially.
Mr Court: That is not the case. We have deliberately added to the protection.
Mr D.L. SMITH: I may be wrong, and that may be unkind, but I think that is where
those amendments came from.
I return to the so-called protection under the Public Works Act and the amendments
which now appear at pages 20 to 24 of today's Notice Paper. The Premier goes through
the sham of saying that he is developing this new system of giving Aboriginal groups the
opportunity to object to certain works being carried out by the Minister for Works, and
then sticks in proposed section 33L(l) that says that although the Government says it is
doing that, the Minister for Works - the person primarily affected by these amendments -
can just publish a notice in the Gazette and the provisions of the legislation will no longer
apply. It is a farce when, on the one hand, the Government brings in legislation which
confers certain rights to object and how to deal with those objections, and then to insert
in the legislation a provision that notwithstanding the legislation and the processes that
are required by the legislation, the Minister for Works can simply publish in the
newspaper a notice that those protections no longer apply to a particular proposal which
the department or ministry has in mind, and that is the end of the matter. Either we have
legislation and set up processes which are meant to work, or we do not. Do not go
through the process of purporting to do it and then insert provisions which enable all of
that to be set aside. As has been said, the schedule and the amendments which are
effected by virtue of clause 45 deal with amendments to a number of Acts: The Mining
Act, the Petroleum Act, the Petroleum (Submerged Lands) Act, the Land Act, the
Pearling Act, the Fisheries Act and the Public Works Act. All of that is done by way of
schedule without the opportunity for individual members to contribute to the debate
clause by clause, or the amendments proposed by the Government. More importantly, in
order to understand the amendments which are being made to those Acts one must read
all of the Acts concerned to get a proper appreciation of the effect of those amendments.
It was an impossible situation to ask me or any other member of Parliament to receive
amendments on Tuesday of this week and expect us by the following Friday at 5.45 am
to say that we understood all the important effects of these amendments and how they
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wvould relate to the rest of the legislation that was changed in any meaningful way. That
is not good enough.
The editorial in The West Australian today about the conduct of the Government in the
other place is a sign of what should be expressed by way of concern by the general
community. However, it is part of the peripheral area of the farce. The key area which
should be of more importance and of much more concern to the community is the way in
which we are being asked, by virtue of clause 45 and the adoption of the schedules, to
make massive amendments to a number of Acts; to do so on the basis of a great series of
amendments which were delivered to the Opposition on Tuesday; and the Opposition
being asked to debate them in some meaningful way in the space of 35 minutes at
5.45 am on a Friday morning when the effect on members of the sort of sitting we have
had today is clear.
Clause put and passed.
Clause 46: Transitional provisions as to proceedings -

Dr LAWRENCE: This clause, which contains the transitional provisions, purports to
have retroactive effect, and provides that everything a court has ever held on native title
is to have no effect and that the extinguishment of native tide can be pleaded as a bar to
any current proceedings. Clause 46(1) in particular purports to overturn the High Court
decision on Mabo insofar as it has any relevance to Western Australia, and substitutes
everything else in this Bill. This is done with a view to quashing those claims which are
already before the Supreme Court, such as the Utemorrah claim, and the result of not
only a lot of work, but much anticipation. I would be pleased to be told that that is not
the case, but subclause (1) states that the operations of clauses 12 and 30 extend to the
proceedings instituted before the commencement of this Bill; and subclause (2) states that
the provisions of pants 2, 3 and 4 may be pleaded in any proceedings instituted before the
commencement of this Bill. The clause would appear to have the effect of effectively
barring and overturning any proceedings in these matters in Western Australia before the
implementation of this Bill.
Mr COURT: The Bill contains no intention to overturn any previous decisions. The
cases that are currently before the courts will continue in the context of this law when it
comes into effect.
Dr LAWRENCE: This clause refers to the operation of clauses 12 and 30 extending to
proceedings instituted before the commencement of this Bill. Clause 12 states -

If in any proceedings in a court (other than the Supreme Court) a determination is
made on a question in connection with the existence or extent of rights of
traditional usage.

This is the clause to which the Opposition objected before; the Minister can direct that
the hearings end up in the Supreme Court. The other application is under clause 30
which states -

No proceedings for compensation for extinguishment, suspension or impairment
of native title to land or rights of traditional usage in relation to land can be taken
or maintained in any court otherwise than under this Part.

It would appear to strike out proceedings other than those contemplated by this Bill, and
specifically refers to proceedings instituted before it.
Mr COURT: In relation to clause 12, the actions are already in the Supreme Court.
Dr Lawrence: I understand that, but why is it there?
Mr D.L. Smith: They are not already in the Supreme Court.
Mr COURT: The Utemnorrah case?
Mr D.L. Smith: They are not the only ones; clause 12 deals with all kinds of proceedings
other than those in the Supreme Court which could be removed to the Supreme Court.
Mr COURT: The concern raised about clause 12 was that a direction could be made so
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that a case went across Co the Supreme Court. The Government is saying that those
existing actions currently being heard are in the Supreme Court. I have just been advised
that if some are not, they can be transferred to the Supreme Court. If they are pursuing
compensation in those claims, the claims would be as under the guidelines in this
legislation.
Mr D.L. SMiTI-: Simply put, the intent of clause 46 is thar clauses 12 and 30 are to have
retrospective effect. If there are proceedings in being at the time the legislation is
assented to, the power of the Minister to intervene and require the court to stop dealing
with the matter and transfer it to the Supreme Court under clause 12 applies to those
proceedings even though they were initiated before the legislation was assented to. In
relation to clause 30, even if an application has been made for compensation, say under
the Public Works Act, or under some other provision, that application, no matter in which
court it is being dealt with currently, is now to be dealt with under the terms of this
legislation and not the powers under which the action was originally pleaded. It has the
effect of corralling those actions and ensuring that they are determined by the provisions
of this legislation, rather than by the law in force at the time the action was commenced.
More importantly, there is no provision in clause 46. Therefore, if the effect of that is to
limit a right of action in a way which means substantial costs have already been thrown
away because of the retrospective limitations imposed by this clause, there is no
opportunity under this clause for the parties to those actions to recoup any of those costs.
Clause put and passed.
Schedule 1 -
Mr KOBELKE: A particular clause is repeated throughout this schedule which absolves
the Minister from any responsibility for the advice he has given. The proposed section
32F states in subsection (3) that -

Any advice or recommendation of the responsible Minister is not liable to be
challenged, reviewed or called in question by a court on account of anything
which the responsible Minister has done or failed to do for the purposes of this
section.

Throughout the Bill the Minister has too often been established as the judge, jury and
executioner in respect of the rights of Aboriginal people in their claim for native tidle at
common law. This obnoxious section means that the Minister, even though he will be
directly involved in a range of responsibilities following the implementation of the
legislation, will not have to be accountable. That demonstrates what this Bill is about.
Proposed section 32C(1)(b) states -

if the Commissioner considers any Aboriginal group may have such rights, send a
copy of the application in whatever way the Commissioner thinks appropriate to
that group or such representatives of that group as he thinks fit.

This provision is echoed in other clauses of this Bill, Again, the Minister can determine
who may be the appropriate person to make contact with an Aboriginal group. That is a
complete denial of natural justice and puts the Minister in a paternalistic position. Given
that some of the people who will be directly involved by this Bill may live in remote
areas where direct contact by the normal methods of communication may be difficult, it
is important that the Minister seek out the appropriate people to make contact with and
that be does not make an arbitrary decision.
Mr COURT: The purpose of the schedule is to give the Minister the flexibility to carry
out negotiations before the concerned parties take action through the Supreme Court.
M~r KOBELKE: The member for Peel raised this issue earlier. The Premier fails to
recognise that if the Minister is representing the Aboriginal people and is seen as trying
to make the system work, his comments would be valid. However, that is not the case
because the Premier is not prepared to look at establishing an appropriate tribunal.
Therefore, the Minister will, in part, be the judge. If the Minister is in that position, the
Premier has missed the point completely. The Minister plays a key role in the whole
process. If the outcome is nor what the Minister hoped for, he can determine who will be
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the contact for those parties, The power given to the Minister in this legislation is too
far-reaching and it is inappropriate.
Mr D.L. SMITH: It is noteworthy that we have come to the schedule, which represents
49 pages of what has finished up to be an 83 page Bill. The Committee has 10 minutes
exactly to deal not only with all of those 49 pages. but also with all the amendments
which the Premier intends to move to the schedule, the preamble and the tidle of the Bill.
I place on record my absolute disgust that we should find ourselves in this position.
Members of Parliament take an oath that they will conduct themselves as
parliamentarians in the interests of the people of Western Australia and they should be
committed to the institution of Parliament and believe that it shall conduct its business in
a considered and deliberate way. There is absolutely nothing that could be said in
defence of leaving this Committee only nine minutes with which to deal with 49 pages of
an 83 page Bill.
Mr Bloffwitch: You have wasted at least two of those nine minutes.
Mr D.L. SMITH: There is no point in my dealing with any part of those 49 pages
because there is nothing I could say in the time available to me which would be
meaningful in raising the concerns I have or obtaining any information from. the Premier
on those clauses of the schedule which are of concern to me. The member for Geraldton,
who is not sitting in his seat, should not criticise me when I am trying to express, not only
on behalf of the people in the Opposition ranks, but also on behalf -

Mr Bloffwitch interjected.
Mr D.L. SMITH: Again I note that the member for Geraldton is irneijecting and he is not
in his seat.
I am speaking on behalf of all members of Parliament. We all cake the same oath and
purport to commit ourselves to the service of our constituents. The member for
Geraldton's constituency, like mine, is very much affected because of the Aboriginal
population in and the importance of the mining industry to our electorates. The member
for Geraldton has been deprived in the same way as I have been deprived of making any
meaningful representation on behalf of our constituents on these 49 pages of the Bill. It
simply reflects the very poor management Of the business of this Parliament by the
Leader of the House and the unwillingness of the Government to recognise the role of the
Legislature.
The Government is treating the Legislature in the same way as it is treating the courts. It
is allowing Ministers to intrude into the operations of the courts and direct them to
adjourn matters, to stop hearing matters and not to grant relief or to transfer it somewhere
else. When courts make decisions Ministers are being given the power to abrogate those
decisions. The Government wants to treat the Parliament in exactly the same way. It
wants the Opposition to be the rubber stamp. If members read the editorial in this
morning's The West Australian they will learn what this is all about. The Executive has
taken over this Parliament and has taken away the rights of every member of this
Parliament because it wants them to be the rubber stamp. It does not want the Opposition
to do its job and it does not want any serious consideration of what it is doing by the
public at large-.
You certainly do not want us in any meaningful way to be researching those matters and
making decisions. We will never know, and certainly the public will never know, what
the reasons are for the many amendments that the Premier will move. We have some
idea because at least in relation to that aspect we have had some access to the notes, but
there will be nothing in Hansard at all to reflect the reason why this mass of amendments
was moved by the Premier and what the intent of those amendments is. They are not
covered by the second reading speech. It is an absolute disgrace that we should have got
those amendments on Tuesday, that none of those amendments will be explained to the
House or the public at large, and that we have to sit here and cop them. Every
Government member of this Assembly should be ashamed. This week members on the
other side of the House when they receive their pay packets should send them back,
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because they have not done anything at all to earn their money other than to sleep on the
benches while a few others of us tried at least to ensure this Parliament performed its
functions.
The DEPUTY CHAIRMAN. (Mr Prince): The time has arrived for completion of
business up to and including the adoption of the committee's report. Under the sessional
order every question necessary to complete the business to that stage must be put without
further debate or amendment. The question now is that the amendments to schedule I
standing on the Notice Paper in the name of Premier be agreed to; that schedule 1 as
amended be agreed to; that the preamble be agreed to; that the title be agreed to; that I do
now leave the Chair and report the Bill with amendments.
Question put and passed.
Amendments agreed to under the foregoing resolution were as follows -

Schedule 1
Part 1 - Clause 4

Page 34, lines 7 and 8 - To delete the lines and substitute the following -

as defined in section 94C, may only recommend to the Minister for Mines
for the purposes of section 94H (3) the conditions that should be attached
to the grant having regard to rights of traditional usage claimed in a notice
of objection.

Part 1 - Clause 8
Page 35, lines 12 and 13 - To delete the lines and substitute the following -

as defined in section 94C, may only recommend to the Minister for
Mines for the purposes of section 94H- (3) the conditions that
should be attached to the grant having regard to rights of
traditional usage claimed in a notice of objection.

Part 1 - Clause 10
Page 35, line 28 - To delete "70A" and substitute '700".

Part I - Clause 11I
Page 36, line 5 - To delete "referred to in subsection (J)" and substitute "provided

for by subsection (5)".
Page 36, lines 7 and 8 - To delete the lines and substitute the following -

as defined in section 94C, may only recommend to the Minister for
Mines for the purposes of section 94H (3) the conditions that
should be attached to the grant having regard to rights of
traditional usage claimed in a notice of objection.

Part I - Clause 12
Page 36, line 15 - To delete "8SA" and substitute "85C".

Part 1 - Clause 15
Page 37, line 25 - To insert after "1933" the following -

or under the Conservation and Land Management Act 1984
Page 39, line 2 - To delete "discharged" and substitute "performed".
Page 40, lines 15 and 16 - To delete the lines and substitute the following -

(c) consult with that group in a way, and by the agency of persons,
that he thinks appropriate to the customs, traditions and other
circumstances of the group; and

Page 41, after line 7 - To insert the following -

(4) The responsible Minister may, within 3 months after the end of the

7588 [ASSEMBLY)



[Thursday, 18 November 1993] 78

prescribed period under section 94F (2), give a certificate to the Minister
for Mines for the purposes of section 94M.

Page 41, line 8 - To delete "or recommendation" and substitute 'recommendation
or certificate".

Page 41, line 18 - To insert after "(3)" the following "or (4)".
Page 43, after line 8 - To insert the following new sections -

Exclusion or mining on living areas etc.
94M. (1) Where on an application for the grant of a mining
tenement -

(a) an Aboriginal group has under section 94F lodged a notice of
objection to the grant in respect of any Crown land; and

(b) the responsible Minister has given a certificate to the Minister for
Mines that the land or any specified part of the land is land to
which this section applies,

it is a condition of any grant that, unless consent is given under
section 940, mining shall not be carried out on land included in
that certificate.
(2) This section applies to land that at the time when the

application is made -

(a) is being bonafide used by the Aboriginal group -

() as a permanent living area on which is constructed
housing or other substantial buildings;

(i i) as a yard, orchard, plantation or garden adjacent to
such an area;, or

(iii) as an airstrip in connection with such an area,
and is being so used under a lease or reservation of
the land;

(b) is a site of a cemetery or burial ground of the Aboriginal
group;

(c) provides the Aboriginal group's water supply; or
(d) is within 100 metres of land referred to in paragraph (a), (b)

or (c).
(3) Where a mining tenement is subject to a condition under this

section the instrument of grant shall include a reference to that
fact.
Responsible Minister to determine disputes under section 94M
94N. (1) If a mining tenement is subject to a condition under
section 94M and a dispute arises between the holder of the mining
tenement and an Aboriginal group as to the boundaries of the land
to which the condition applies, the question may be referred by
either party to the responsible Minister for determination.

(2) Any determination of the responsible Minister under
subsection (1) is final.

(3) Sectlion 135 does not apply to a dispute of the kind described
in subsection (1).
Responsible Minister may consent for purposes oftsection 94M
940. Where -

13M7-2%
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(a) a mining tenement in respect of any land is subject to a
condition under section 94M following lodgment of a
notice of objection by an Aboriginal group; and

(b) the responsible Minister has consulted the group and is
satisfied that the group is not opposed to mining on the
land,

the responsible Minister may, on behalf of the group, consent to
the carrying out of mining on the land.

Part 2 - Clause 2
Page 4, lines 16 to 19 - To delete the lines and substitute the following -

under this Act unless -

(c) no notice of objection has been lodged under section 27D;
or

(d) the responsible Minister, within the meaning in section
27A, has under section 27F given his advice or
recommendation in respect of the disposition or reservation
to the M in is ter for Lands.

Part 2 - Clause 3
Page 45, line 8 - To delete "Division" and insert "Part".
Page 46, line 7 - To insert after "Minister" the words "for Lands".
Page 47, line 2 - To delete "dischar.-ed" and substitute "performed'.
Page 48, lines 7 and 8 - To delete the lines and substitute the following -

(c) consult with that group in a way, and by the agency of persons,
that he thinks appropriate to the customs, traditions and other
circumstances of the group; and

Page 49, line 13 - To delete "Division" and insert "Part".
Page 52, line 25 - To delete "discharged" and substitute "performed".

Part 3 - Clause 4
Page 54, lines 4 and 5 - To delete the lines and substitute the following -

(c) consult with that group in a Way, and by the agency of persons,
that he thinks appropriate to the customs, traditions and other
circumstances of the group; and

Page 59. line 7 - To delete "discharged" and substitute "performed".
Part 4 - Clause 5

Page 60, lines 14 and 15 - To delete the lines and substitute the following -

(c) consult with that group in a way, and by the agency of persons,
that he thinks appropriate to the customs, traditions and other
circumstances of the group; and

Schedule 1
New Parts

Page 62, after line 8 - To insert the following Pants -

PART 5S PETROLEUM PIPELINES ACT 1969
Principal Act
1. In this Part the Petroleum Pipelines Act 196 9* is referred to as the principal
Act.
[*Reprinted as at 19 February 1992.1
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Section 1OA inserted
2. After section 10 of the principal Act the following section is inserted -

Part hIA to be complied with before licence decision made affecting
Crown land
1OA. (1) Without limiting the requirements to be observed by the
Minister under section 10, the Minister shall not grant to the applicant a
licence that will affect any Crown -land, within the meaning in section
32A, unless -
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(a) no objection has been lodged under section 32D; or
(b) the responsible Minister, within the meaning in that

section, has given his advice or recommendation under
section 32F to the Minister for Mines.

(2) In considering an application under section 8 the Minister must give
due weight to, but is not bound to accept, any recommendation or advice
of the responsible Minister under section 32F.

(3) If subsection (1) has been complied with in respect of an application
for a licence that will affect land, section 33E of the Public Works Act
1902 does not apply to a subsequent taking, in accordance with section 19,
of the land for the purpose of the pipeline to which the licence relates.

Part hIA inserted and transitional provision
3. (1) After Part 11 of the principal Act, the following Part is inserted -

Part hIA - LICENCE AFFECTING CROWN LAND, OBJECTIONS
BASED ON RIGHTS OF TRADITIONAL USAGE
Definitions
32A. (1) In this Parr, unless the contrary intention appears -

"Aboriginal group" has the same meaning as in the Land (Titles
and Traditional Usage) Act 1993;
"Commissioner" means the Commissioner for Aboriginal
Planning referred to in section 10 of the Aboriginal Affairs
Planning Authority Act 1972;
"Crown land" means all land in the State -

(a) which has not been lawfully granted or contrated to be
granted in fee simple; or

(b) which is not held under lease for any purpose except
under -

(i) a pastoral lease within the meaning of the Land Ac:
1933, or a lease otherwise granted for grazing
purposes only;

(ii) a lease for timber purposes; or
(iii) a lease for the use and benefit of the Aboriginal

inhabitants,
but includes land reserved under Part Ifi of the Land
Act 1933 or under the Conservation and Land
Management Act 1984;

"Minister for Mines" means the Minister to whom the
administration of this Act is for the time being committed by dhe
Governor;
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"oresponsible Minister" means the Minister to wham the
administration of the Land (Titles and Traditional Usage) Act 1993
is for the time being committed by the Governor;
"rights of traditional usage" has the same meaning as in the
Land (Tidles and Traditional Usage) Act 1993.

(2) For the purposes of section lOA and this Part a licence will affect
Cown land if the Crown land is, or is required to be, specified under
section 8 (1) (0 in the application for the licence.
Notice to Commissioner of Aboriginal Planning in certain
cases
32B. (1) The Minister for Mines shall cause notice of eve ry application
for a licence that will affect any Crown land to be given to the
Commissioner within 14 days of the application being made.

(2) Notice may be given by posting a copy of the application by
certified mail to the Commissioner in Perth.
(3) The notice shall be accompanied by a map of the Crown land

in respect of which the licence is sought.
(4) The map shall contain such information as is prescribed.

Commissioner to inform Aboriginal groups
32C. (1) Where the Commissioner receives notice under section
32B he shall -

(a) consider whether any Aboriginal group may have rights of
traditional usage in relation to the land; and

(b) if the Commissioner considers any Aboriginal group may
have such rights, send a copy of the application in whatever
way the Commissioner thinks appropriate to that group or
such representatives of that group as he thinks fit.

(2) The duty imposed by subsection (1) shall be performed
within 14 days after the day on which notice under section 32B (1)
is received by the Commissioner.
Notice of objection may be lodged
32D. (1) Any Aboriginal group that objects to the grant of the
licence, on grounds relating to rights of traditional usage, may
lodge a notice of objection in the prescribed manner at the office of
the responsible Minister.

(2) Any such notice shall be lodged within the prescribed period
which may be different for different parts of the State, but shall in
no case end more than 42 days after the day on which a copy of the
application was sent to the group under section 32C.

(3) A group that lodges a notice of objection shall forthwith give
a copy of the notice to the applicant.

Contents of notice
32E. A notice of objection shall include -

(a) a description of the Aboriginal group with sufficient
particularity to enable the members to be identified;

(b) a map of the land in respect of which rights of traditional
usage ame claimed;

(c) particulars of the rights of traditional usage claimed;
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(d) a statement of the manner in which the licence applied for
may interfere with the claimed rights of traditional usage;

(e) the names of members of the group or other persons who
are authorized to represent and act on behalf of the group;
and

(f) such other particulars as may be prescribed.
Action to be taken by responsible Minister
32F. (1) Where an Aboriginal group -

(a) has lodged a notice of objection; and
(b) appears to the responsible Minister to have a bona fide

claim to rights of traditional usage,
the responsible Minister shall -

(c) consult with that group in a way, and by the agency of
persons, that he thinks appropriate to the customs.
traditions and other circumstances of the group; and

(d) ,give such weight as he thinks fit to the information so
obtained.

(2) The responsible Minister, within 3 months after the end of the
prescribed period under section 32D (2), shall either -

(a) advise the Minister for Mines that, so far as rights of
traditional usage claimed in a notice of objection are
concerned, there is no reason why the licence should not be
granted in respect of the Crown land either with or without
conditions or variations specified by the responsible
Minister, or

(b) recommend to the Minister for Mines that, on grounds
relating to the rights of traditional usage claimed in a notice
of objection, the licence should not be granted in respect of
the Crown land.

(3) Any advice or recommendation of the responsible Minister is not
liable to be challenged, reviewed or called in question by a court on
account of anything which the responsible Minister has done or failed to
do for the purposes of this section.
(4) The Minister for Mines -may by notice in writing to the responsible

Minister declare that a period shorter than 3 months applies for the
purposes of subsection (2) in the case of a ipecifled application, and any
such substituted period applies accordingly.
Right of applicant to make submissions
32G. If the Minister for Mines proposes -

(a) to refuse to grant a licence in respect of the Crown land;, or
(b) to attach any condition to, or require any variation of, the

licence,
on grounds relating to rights of traditional usage claimed in a
notice of objection, he shall notify the applicant of, and give him
an opportunity to make submissions on, the proposal.

Minister for Mines may disapply this Part to particular application
32H. (1) The Minister for Mines may by instrument published in the
Gazette declare that this Part does not apply to -

(a) a particular application; or
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(b) particular Crown land,
specified in the instrument.

(2) A declaration under subsection (1) may be made at any rime,
whether before or after any notice of objection has been lodged under
section 32D.
(3) A declaration under subsection (I) has effect according to its tenor.

(2) Part hIA inserted by subsection (I) does not apply to an application for a licence
made before the commencement of this section.
PART 6 - PUBLIC WORKS ACT 1902

Principal Act
1. In this Act the Public Works Act 1902* is referred to as the principal Act.
[*' Reprinted as at 22 June 1992. For subsequent amendments see Act No. 6 of 1993.]
Section 17 amended
2. Section 17 (1) of the principal Act is amended by inserting after "subsection (2)" the words
11and Part Ilk'.
Part 11A inserted and transitional provision
3. (1) After Pant 11 of the principal Act the following Part is inserted -

PART hIA - TA KI NG LA ND, OBJECT IONS B ASED ON RIG HTS OF
TRADITIONAL USAGE [N CERTAIN CASES

Definitions
33C. In this Pan, unless the contrary intention appears -

"Aboriginal group" has the same meaning as in the Land (Titles and Traditional
Usage) Act 1993;
"Commissioner" means the Commissioner for Aboriginal Planning referred to in
section 10 of the Aboriginal Affairs Planning Authority Act 1972;
"Minister for Works" means the Minister as defined in section 2;
"Prescribed land" means -

(a) Crown land;
(b) land reserved under Part IIl of the Land Act 1933 or the subject of

a pastoral lease within the meaning of that Act;
(c) land held for die use and benefit of Aboriginal people;

"responsible Minister" means the Minister to whom the administration of the
Land (Titles and Traditional Usage) Act 1 993 is for the time being committed by
the Governor,
"rights of traditional usage" has the same meaning as in the Land (Titles and
Traditional Usage) Ac: 1993;
"take" means take compulsorily and includes set apart, resume or acquire
compulsorily.

Application of this Part
33D. This Pant applies to the taking of prescribed land -

(a) under this Act; or
(b) under a written law which confers power to rake land -

(i) under and subject to this Act; or
(ii) under and subject to this Act as modified by another written law.
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Prerequisite to the taking of' certain land
33E. Prescribed land shall not be taken unless -

(a) no notice of objection has been lodged under section 33H; or
(b) the responsible Minister has under section 33J given his advice or

recommendation in respect of the taking of the land to the Minister for
Works.

Proposals to be notified to Commissioner for Aboriginal Planning
33F. (1) A proposal to take prescribed land may be referred by or on behalf of the
Minister for Works to the Commissioner.

(2) The referral shall -

(a) inform the Commissioner of the particulars of the proposal; and
(b) be accompanied by a map of the land to which the proposal relates.

(3) The map shall contain such information as is prescribed.
Commissioner to inrorm Aboriginal groups
33G. (1) Where a proposal is referred to the Commissioner under section 33F he shall -

(a) consider whether any Aboriginal group may have rights of traditional
usage in relation to the land; and

(b) if the Commissioner considers any Aboriginal group may have such
rights, send a copy of the proposal in whatever way the Commissioner
thinks appropriate to that group or such representatives of that group as he
thinks fit.

(2) The duty imposed by subsection (1) shall be performed within 14 days after the day
on which the referral under section 27B (1) is received by the Commissioner.
Notice or objection may be lodged
33H. (1) Any Aboriginal group chat objects to a proposal, on grounds relating to rights
of traditional usage, may lodge a notice of objection in the prescribed manner at the
office of the responsible Minister.

(2) Any such notice shall be lodged within the prescribed period which may be
different for different pans of the State, but shall in no case end more than 42 days after
the day on which a copy of the proposal was sent to the group under section 33G.
Contents or notice
33L. A notice of objection shall include -

(a) a description of the Aboriginal group with sufficient particularity to enable
the members to be identified;
(b) a map of the land in respect of which rights of traditional usage are

claimed;
(c) particulars of the rights of traditional usage claimed;
(di) a statement of the manner in which the proposed taking of land

may interfere with the claimed rights of traditional usage;
(e) the names of members of the group or other persons who are

authorized to represent and act on behalf of the group; and
(f) such other particulars as may be prescribed.

Action to be taken by responsible Minister
333. (1) Where an Aboriginal group -

(a) has lodged a notice of objection; and
(b) appears to the responsible Minister to have a bona fide claim to

rights of traditional usage,
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the responsible Minister shall -

(c) consult with chat group in a way, and by the agency of persons,
that he thinks appropriate to the customs, traditions and other
circumstances of the group; and

(d) give such weight as he thinks fit to the information so obtained.
(2) The responsible Minister, within 3 months after the end of the prescribed

period under section 33H (2) shall either -
(a) advise the Minister for Works that, so far as rights of traditional

usage claimed in a notice of objection are concerned, there is no
reason why the proposal should not be carried out either with or
without conditions or amendments specified by the responsible
Minister~ or

(b) recommend to that Minister that, on grounds relating to rights of
traditional usage claimed in a notice of objection, the proposal
should not be carried out.

(3) Any advice or recommendation of the responsible Minister is not liable to be
challenged, reviewed or called in question by a court on account of anything
which the responsible Minister has done or failed to do for the purposes of this
section.
(4) The Minister for Works may by notice in writing to the responsible Minister

declare that a period shorter than 3 months applies for the purposes of subsection
(2) in the case of a specified proposal, and any such substituted period applies
accordingly,
Implementation of proposal
33K. Any advice or recommendation of the responsible Minister under section
33J must be given due weight, but a proposal may be carried out otherwise than in
accordance with the advice or recommendation if the Minister for Works thinks
fit.

Minister for Works may disapply this Part to particular land
33L. (1) The Minister for Works may by instrument published in the Gazette
declare that this Pant does not apply to a particular proposal in respect of an area
of land specified in the instrument.
(2) A declaration under subsection (1) has effect according to its tenor.

(2) Pant IA inserted by subsection (1) does not apply to a proposal to take land if a
notice of intention to take the land has been published under section 17 (2) (b) of the
principal Act before the commencement of this section.

PART 7 - PEA RLING ACT 1990

Principal Act
1. In this Pant the Pearling Act 1990* is referred to as the principal Act.
[*Act No. 88 of 1990.]
Sections 23A and 23B3 inserted
2. After section 23 of the principal Act the following sections are inserted -

Other prerequisites to decision on farm lease application
23A. (1) The Executive Director shall not issue a farm lease unless no notice of
objection has been lodged under section 320.
(2) Where section 23B (2) (a) applies, the Minister shall not issue a farm lease

unless the responsible Minister, within the meaning in section 32A, has given his
advice or recommendation under section 32F.
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(3) In considering an application for a farm lease under section 22 the Minister
must give due weight to, but is not bound to accept, any recommendation or
advice of the responsible Minister under section 32F.

(4) Without limiting section 23 (6) the Minister may refuse to issue a farm lease
on rounds relating to rights of traditional usage within the meaning in section
32A.
Decisions on farm lease applications to be made by Minister in certain cases
23B. (1) If a notice of objection to the issue of a farm lease is lodged at the
office of the responsible Minister under section 32D, that Minister shall notify the
Executive Director of that fact.

(2) On receipt of a notification under subsection (1) the Executive Director shall
refer the application for the farm lease to the Minister and on that referral -

(a) the power to determine the application under this Act ceases to be
vested in the Executive Director and becomes vested in the
Minister; and

(b) Part 4 becomes inapplicable to the determination.
Division 3 inserted in Part 3 and transitional provision
3. (1) After Division 2 of Part 3 of the principal Act, the following Division is inserted -

Division 3 - Issue of farm leases, objections based on rights of traditional
usage
Definitions
32A. In this Part, unless the contrary intention appear-s -

"Aboriginal group" has the same meaning as in the Land (Titles and
Traditional Usage) Act 1993;

"Commissioner" means the Commissioner for Aboriginal Planning
referred to in section 10 of the Aboriginal Affairs Planning
Authority Act 1972;,

"Minister for Fisheries" means the Minister to whom the administration
of this Act is for the time being committed by the Governor,

"responsible Minister" means the Minister to whom the administration
of the Land (Titles and Traditional Usage) Act 1993 is for the time
being committed by the Governor,

"rights of traditional usage" has the same meaning as in the Land (Titles
and Traditional Usage) Act 1993.

Notice to Commissioner of Aboriginal Planning in certain cases
32B. (1) The Executive Director shalt cause notice of every application for a
farm lease to be given to the Commissioner within 14 days of the application
being made.

(2) Notice may be given by posting a copy of the application by certified mail to
the Commissioner in Perth.

(3) The notice shall be accompanied by a map of the area in respect of which
the farm lease is sought.

(4) The map shall contain such information as is prescribed.
Commissioner to inform Aboriginal groups
32C. (1) Where the Commissioner receives notice under section 32B he shall -

(a) consider whether any Aboriginal group may have rights of
traditional usage in relation to the area; and
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(b) if the Commissioner considers any Aboriginal group may have
such rights, send a copy of the application in whatever way the
Commissioner chinks appropriate to that group or such
representatives of chat group as he thinks fit.

(2) The duty imposed by subsection (1) shall be performed within 14 days after
the day on which nocice under section 32B (1) is received by the Commissioner.
Notice of objection may be lodged
32D. (1) Any Aboriginal group that objeccs to the issue of a farm lease, on
grounds relating to rights of traditional usage, may lodge a notice of objection in
the prescribed manner at the office of the responsible Minister.

(2) Any such notice shall be lodged within the prescribed period which may be
different for different parts of the State, but shall in no case end more than 42
days after the day on which a copy of the application was sent to the group under
section 32C.

(3) A group that lodges a notice of objection shall forthwith give a copy of the
notice to the applicant.
Contents of notice
32E. A notice of objection shall include -

(a) a description of the Aboriginal group with sufficient particularity
co enable the members to be identifiedl;

(b) a map of the area in respect of which rights of traditional usage are
claimed;

(c) particulars of the rights of traditional usage claimed;,
(d) a statement of the manner in which the farmn lease applied for may

interfere with the claimed rights of traditional usage;
(e) the names of members of the group or other persons who are

authorized to represent and act on behalf of the group; and
(f) such other particulars as may be prescribed.

Action to be taken by responsible Minister
32F. (1) Where an Aboriginal group -

(a) has lodged a notice of objection; and

(b) appears to the responsible Minister to have a bona fide claim to
rights of traditional usage,

the responsible Minister shall -

(c) consult with that group in a way, and by the agency of persons,
that he thinks appropriate to the customs, traditions and other
circumstances of the group; and

(d) give such weight as he thinks fit to the information so obtained.
(2) fle responsible Minister, within 3 months after the end of the prescribed

period under section 32D (2), shall either -

(a) advise the Minister for Fisheries that, so far as rights of traditional
usage claimed in a notice of objection are concerned, there is no
reason why the farm lease should not be issued either with or
without conditions specified by the responsible Minister; or

(b) recommend to the Minister for Fisheries that, on grounds relating
to the rights of traditional usage claimed in a notice of objection,
the farm lease should not be issued.

(3) Any advice or recommendation of the responsible Minister is not liable to be
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challenged, reviewed or called in question by a court on account of anything
which the responsible Minister has done or failed to do for the purposes of this
section.

(4) The Minister for Fisheries may by notice in writing to the responsible
Minister declare that a period shorter than 3 months applies for the purposes of
subsection (2) in the case of a specified application, and any such substituted
period applies accordingly.
Right of applicant to make submissions
32G. If the Minister for Fisheries proposes -

(a) to refuse to issue a farn lease; or
(b) to attach any condition to the farm lease,

on grounds relating to rights of traditional usage claimed in a notice of objection,
he shall notify the applicant of, and give him an opportunity to make submissions
on, the proposal.
Minister for Fisheries may disapply this Division to particular application
3211. (1) The Minister for Fisheries may by instrument published in the Gazette
declare that this Division does not apply to an application for a farm lease
specified in the instrument.

(2) A declaration under subsection (1) may be made at any time, whether before
or after any notice of objection has been lodged under section 32D.

(3) A declaration under subsection (1) has effect according to its tenor.
(2) Division 3 inserted by subsection (1) does not apply to an application for a

farm lease made before the commencement of this section.
Report

Bill reported, with amendments, and the report adopted.
House adjourned at 6.03 amn (Friday)
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QUESTIONS ON NOTICE

HOMESWEST - LAND PURCHASES
1-242. Dr EDWARDS to the Minister for Housing:

(1) What purchases of land have been made by.Homeswest since 1 March
1993?

(2) What was the cost of each of these purchases?
(3) When was each purchase made?
(4) What is the proposed use by Homeswest for each site?
The answer was tabled.
[See paper No 585.]

SCHOOLS - CLOSURES, CRITERIA MADE PUBLIC DATE
1347. Mrs HALLAI-AN to the Parliamentary Secretary representing the Minister for

Education:
Will the criteria by which Government schools are to be selected for
closure be available to the public by mid November?

Mr TUBBY replied:
The Minister for Education has provided the following reply -

A draft policy for school rationalisation is being developed and will be
released as soon as possible.

BATAVIA WRECK - EX GRATlA PAYMENTS
1354. Mrs HALLAHAN to the Minister representing the Minister for the Arts:

(1) Has the State Government made ex gratia payments to the discoverers of
the Batavia wreck9

(2) If so, on what date were the payments made?
(3) 'If not, why not?
Mr NICHOLLS replied:

The Minister for the Arts has provided the following reply -

(I) Yes. The State Government has made ex-gratia payments to the
discoverers of the Batavia wreck in accordance with the
recommendations of the Legislative Council Select Committee on
the Batavia Relics.

(2) Payments were made to Mr Max Cramer and Mr Hugh Edwards on
Tuesday, 9 November 1993. The cheque to Mr Cramer of
Geraldton was sent by certified mail. The cheque to Mr Edwards
was sent by courier on the same day. At his own request, the
payment to Mr Johnson was sent to him by certified mail on
Thursday, I1 November.

(3) Not applicable.
DAY, CAROL - MINISTER FOR THE ARTS EMPLOYMENT

1378. Mrs HALLAHAN to the Minister representing the Minister for
the Arts:
(1) What is the role of Ms Carol Day in the Minister's office?
(2) Is Ms Day examining the Peer Assessment Panel system of making

recommendations on funding allocations to arts organisations and
individuals?
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(3) Is the delay in advising arts organisations and individuals on the outcome
of their applications, in part due to the work being carried out by Ms Day?

(4) What is Ms Day's -

(a) salary;
(b) level;
(c) terms;
(d) conditions;
(e) allowances?

(5) On what date did she take up her appointment?
Mr NICHOLLS replied:

The Minister for the Arcs has provided the following reply -

(1) Ms Day has been engaged as an external consultant and is not
working in the Minister's office.

(2) Yes.
(3) No.
(4) (a)-(e)

Fixed price fee of $3 500.
(5) Ms Day began her assignment on 27 October.

ARTS, DEPARTMENT FOR THE - MINISTERIAL ARTS ADVISORY BOARD
1379. Mrs HALLAHAN to the Minister representing the Minister for the Arts:

How will the Ministerial Arts Advisory Board affect the priorities and
directions of the Department for the Arts?

Mr NICHOLLS replied:.
The Minister for the Arts has provided the following reply -

The Ministerial Arcs Advisory Board will provide advice directly to me as
Minister for the Arts and will affect the priorities and directions of the
Department for the Arts only through my Arts policy.

ARTS, DEPARTMENT FOR THE - PEER ASSESSMENT PANELS, REVISED
ASSESSMENT CRITERIA

1380. Mrs HALLAHAN to the Minister representing the Minister for the Arts:
(1) Why were peer assessment panels issued with revised assessment criteria

after the Minister became the Minister for the Arts?
(2) Why were these changed criteria not announced?
(3) Will the Minister table a copy of the revised assessment criteria?
Mr NICH4OLLS replied:

The Minister for the Arts has provided the following reply -

(1) The assessment criteria were revised to ensure the approach
adopted by the peer assessment panels was consistent with the
Government's Arts policy.

(2) The current assessment criteria will be included in the next edition
of the Department for the Arts' grants handbook. The criteria were
not revised with sufficient time to be widely distributed prior to the
grant round closing date of 29 July 1993.

(3) A copy of the current assessment criteria is attached.
[See paper No 600.1

7601



7602 [ASSEMBLY)

GOVERNMENT DEPARTMENTS AND AGENCIES - POLLING, MARKET
RESEARCH OR SURVEYS

1406. Mr RIPPER to the Minister for Water Resources; Local Government:
(1) What polling, marker research or surveys have been undertaken by

departments and agencies under the Minister's control since 6 February
1993?

(2) (a) who conducted each project;
(b) and what was the cost?

(3) What was the purpose of the project?
(4) Which projects were authorised by the Minister?
Mr OMODEI replied:
Department of Local Government
(1) None.
(2)-(4)

Not applicable.
For the Water Authority of Western Australia -

[See paper No 601.]

QUESTIONS WITHOUT NOTICE

SEPARATION OF POWERS - MINISTER'S POWERS TO DIRECT COURT
PROCEEDINGS

451. Dr LAWRENCE to the Attorney General:
(1) What is the Attorney General's understanding of the doctrine of the

separation of powers?
(2) How does the Attorney General reconcile this principle with the fact that

clause 12 of the Government's Mabo legislation empowers a Minister to
direct a court to adjourn proceedings? Clause 12 enables the Government
to direct court proceedings. Does that accord with the Attorney General's
understanding of the separation of powers?

Mrs EDWARDES replied:
(1 )-(2)

I am pleased to have been handed a copy of clause 12.
Mr Taylor: You should know about it. It went through Cabinet!
Mrs EDWARDES: Absolutely. As a matter of fact, I was very much involved in

the drafting of it. As to whether the powers of the Minister are consistent
with the doctrine of the separation of powers, a question has been placed
on notice relating to other legislation under which similar directions are
made. I am endeavouring to provide an answer. The question should be
placed on notice.

BUSINESS EXPECTATIONS SURVEY - DUN & BRADSTREET (AUSTRALIA)
PTY LTD

452. Mr JOHNSON to the Premier:
I refer the Premier to the Dun and Bradstreet Australian business
expectations survey for the fourth quarter of 1993. Do the results of that
survey - as many others have in recent months - continue to carry good
news for Western Australia?
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Mr COURT replied:
I thank the member for the question. The Dun & Bradstreet (Aust) Pty
Ltd survey is another indicator showing that business confidence and
optimism is rising in this State. I am sure that all members opposite
support that. For the last quarter Western Australia had the sharpest rise
in sales expectations of any State, with a rise of more than 40 per cent.
Western Australia also recorded the highest index level of any State. The
report also indicated that business optimism in Australia is the strongest it
has been since mid-1989, and Western Australia is performing
exceptionally well to lead the way.
The concern, as raised by the Leader of the Opposition, is that if
Mr Keating has his way with his Mabo legislation, we will run into major
problems with investment. Mr Prescott, the head of BHP, has stayed out
of the public debate on this issue until now. His comments regarding the
Mabo legislation are -

"Examining the proposed bill is like reading porridge, ....

"It is far too complex, far too difficult to understand and fraught
with the danger of leading us into additional uncertainty and
unnecessary conflict.
"We feel very strongly about it. We have tried to take a sensible
and balanced view to this. Unless we address these issues now we
are going to be left with a legacy of confusion and rules which
won't work."

He then went on to say that it would damage this country's investment
projects. It is most concerning that a leader of Australia's largest
corporation, with whom one would think the Prime Minister would have
negotiated on this matter, slams legislation and says that it will make it
very difficult for new investment in this country.

Dr Lawrence: What has happened to the pipeline and the power station in the
north west? What about that investment?

The SPEAKER: Order!
Mr COURT: Members opposite are absolutely hellbent on helping Mr Keating

with his proposal. The behaviour of members opposite is treacherous ont
this matter.

Several members interjected.
Mr COURT: Members opposite support Mr Keating as they want to ensure that if

he gets his way, a decline in investment will occur.
Dr Gallop: It is like the Dalkeith Town H-ll in 1974!
The SPEAKER: Order! The member for Victoria Park will come to order.

POLICE - DETAINING CITIZENS WITHOUT ARREST
453. Mr CATANIA to the Minister for Police:

I refer to the High Court's decision on 15 May 1993 in the Foster v The
Queen case, in which the conduct of New South Wales police officers in
detaining a citizen without arrest, placing him in the back of a police van
and taking him to a police station for the purposes of questioning him was
described as a serious and reckless infringement of the citizen's rights.
(I) Does the Commissioner of Police permit Western Australian

police officers to detain citizens without arrest, place them in the
back of a police van, and transport them to a police station for the
purposes of questioning?
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(2) Will the Minister assure the House that this practice does not and
will not occur in Western Australia?

The SPEAKER: Before the Minister answers the question, I indicate to the
member for Balcatta that his question advances a great deal of argument
and opinion, particularly in the earlier part of the question.

Mr Taylor- It is the High Court's decision!
The SPEAKER: The Deputy Leader of the Opposition will come to order. I urge

the member for Balcatta in future to be more careful in framing questions.
Mr WIESE replied:

Mr Speaker -
Dr Watson: It happens every day with Aborigines.
Mr Mecinty: Have you got your instructions?
Mr Taylor: Kick it off, Bob.
The SPEAKER: Order! The member for Fremantle made the statement, 'Have

you got your instructions?" That is a disgraceful remark! The Premier
came to the Chair -

Mr McGinty: I said it to the Minister for Police.
The SPEAKER: Order! I formnerly call the member for Fremantle to order for

the first time.
Several members interjected.
The SPEAKER: Order! I now call him to order for the second time. I hope the

member has the intelligence to understand that the Premier came up to ask
mec whether his daughter could sit in the Speaker's Gallery.

Several members interjected.
The SPEAKER: Order! I call the member to order for the third time! If I call

him to order again, he will be suspended for the rest of the day. His
comment was disgraceful in suggesting that in some way I am directed by
the Premier.

Point of Order

Mr RIPPER: I am in receipt of advice from the member for Fremantle that he
was referring to the Minister for Police and that, if he had been referring
to you, Mr Speaker, your comments might be understandable, but he was
not on this occasion.

The SPEAKER: I certainly did not take it in that way. I think that it was logical
for me to take it in the way that I did. The member for Fremantle has been
notable for failing to understand when I call for order. He has repeatedly
ignored me. Perhaps this will remind himn, seeing that he is one warning
off being suspended for the balance of the day, that he should be more
careful when 1 call "Order!1" as should other members.

Questions without Notice Resumed
Mr WIESE: The question asked by the member for Balcatta is very similar to one

of which he has given me same prior notice. The Commissioner for
Police has informed me that the type of incident or the type of conduct
referred to in the member's question would not be permitted to happen in
Western Australia. However, [ add for the member's information that, if a
person agrees to accompany police to the police station to continue an
interview or an inquiry, he or she may be conveyed without being
arrested. I inform the House also that, should that person be conveyed in a
police van, he or she is placed in the back of the van, as there is no other
accommodation available.
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LAKE JASPER PROJECT - OPERATIONS REVIEW
454. Mr BLAIKIE to the Attorney General:

(1) Can the Attorney General advise the House of the current position of the
previous Government's much vaunted Lake Jasper project?

(2) Have activities at that project been suspended?
Mrs EDWARDES. replied:

The Lake Jasper project was established in 1990. In the past year, 22
young offenders have been placed basically on conditional release orders
with that non-government organisation. In the 1991-92 and 1992-93
financial years, following submissions by the Lake Jasper project, the
Department for Community Development mnade available approximately
$51t6 616, which includes $261 000 in 1992-93 for the alternative custody
placement program.
The Juvenile Justice Division of the ministry has been reviewing the
operations of Lake Jasper and all young offender placement programs. No
young offenders have been placed at that project since June 1993. The
last of those young offenders who was there on a conditional release order
completed his time in September 1993. Since I July 1993, all placements
have been on a fee for service basis.
At present, we are putting in place guidelines for all non-government-
agencies to provide these services for the Juvenile Justice Division. As
such, the Lake Jasper project will need to meet those new guidelines for
funding and also to accept thati t will be on a fee for service basis.

SMITH, WAYDE - FINANCIAL REPORT, MANN REVIEW
455, Mr RIPPER to (he Premier:

Given that the cost of the review of the member for Wanneroo's financial
report by Mr Stephen Mann of Bentleys; is to be met by the State
Government, and that the matter is one which the Premier has accepted is
within his responsibility by making many public statements on the subject,
I ask -

(1) Has the Premier received Mr Mann's advice on the member for
Wanneroo's financial report?

(2) If not, why not, given that three weeks has elapsed since the matter
was referred to Mr Mann?

(3) Why is it that the review of the report has so far taken three times
as long as it took the member for Wanneroo to compile the original
document?

Mr COURT replied:
(1)-(3)

I have not received the advice. I anticipate that it will not take much
longer, but I am not going to pressure a person who has been asked to do a
job. I am sure that he will do it in his usual professional way.

BUNBURY DOLPHIN TRUST - MINISTER'S DISCUSSIONS
456. Mr OSBORNE to the Minister for the Environment:

Given the recent debate surrounding the activities of the Bunbury Dolphin
Trust in attracting dolphins to Koombana Beach and the desire of the local
tourism industry to protect the commercial viability of the Bunbury
Dolphin Trust and stage one of the south west eco-museumn -

(1) What is the nature of recent discussions between the Minister and
representatives of the Bunbury Dolphin Trust?
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(2) What will be the likely outcome of these discussions?
Mr MINSON replied:

The member will be aware that officers from my own office and members
of the Department of Conservation and Land Management and the trust
have met several times and as recently as last week. I have been very
impressed by the goodwill expressed by all concerning what has been, at
times, a somewhat difficult and protracted local issue. There seems now
to be a real interest in resolving the issue so that Bunbury will be able to
develop a first class tourist attraction while having the dolphins managed
in keeping with the management of creatures of the wild. Following these
meetings I can put forward a solution in three pans which I believe will be
acceptable to everyone -

(a) I propose a licence be issued to the dolphin trust for three years,
although that period is flexible. We could make the licence for a
longer or shorter period. The crust could oversee the feeding and
management of the dolphins. As pan of that licence agreement, I
have undertaken to provide a Department of Conservation and
Land Management officer experienced in these matters to give
advice and work closely to avoid conflict between CALM and a
locally based trust which is trying to work up a tourist attraction
based on creatures of the wild; -

Mr Leahy: You are reading a statement again.

Mr MINSON: I am sorry; this is a very important matter to the City and residents
of Bunbury. I have no doubt that members opposite will be quite happy to
get hold of Hansard and spout it all over the newspapers. I want to make
sure that what I say is accurate. I will not be particularly long.

Several members interjected.
The SPEAKER: Order! I ask the Minister to proceed with the answer.
Mr MINSON: To continue -

(b) the crust, with the support of bodies such as the City of Bunbury,
will have to devise and implement strategies to prevent widespread
public feeding of the dolphins to overcome the negative effects of
that on activities such as recreational fishing; and

(c) the crust will have to demonstrate that it has widespread support
from significant Bunbury-based organisations. Currently, it must
work in concert with the Bunbury Tourist Bureau and I believe it
should have the city council and other such bodies involved. I
have also asked that the crust invite nature conservation groups to
be involved.

I believe that if the trust can meet these conditions, the dolphins will be
protected and managed appropriately and the City of Bunbury will
develop an excellent tourist attraction.

BRADSHAW, DR WAYNE - ATTORNEY GENERAL, CAMPAIGN
ASSISTANCE

457. Dr GALLOP to the Attorney General:
With reference to the Attorney General's answers to questions without
notice 427, 430 and 448, and in view of the potential conflict of interest
arising from the Attorney General's responsibility for the administration
of justice and her association with Dr Wayne Bradshaw, why did the
Attorney General omit to advise the House about the campaign assistance
she received from Mr Andrew Boyd; that is, assistance arranged by
Dr Wayne Bradshaw?
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The SPEAKER: Order! I ask that that question be brought to me. The member
will be aware that he has referred to the answers to three questions in the
past which I do not have before me. However, I will allow the question.

Mrs EDWARDES replied:
Now we finally get to exactly where the Opposition has wanted to go. I
think it is disgraceful that the member can ask me about a person who
came to see me on a constituency problem and who needed to be referred.

Dr Gallop: We are not worried about that.
Mrs EDWARDES: The member was talking about a City of Wanneroo

employee. I do not propose to go into the personal details of people who
come to see me. The questions asked by the Opposition have been silly.
They are a political stunt and I will not respond. How many City of
Wanneroo employees are constituents of the electorate of Kingsley? They
have absolutely every right to come and see me whenever they want.

JUSTICE, MINISTRY OF - JUVENILE JUSTICE DIVERSIONARY SCHEME
458. Mr DAY to the Attorney General:

(1) What progress has been made by the juvenile justice diversionary teams
which have been established in Fremantle and Thornie?

(2) Are there any plans to extend this scheme to other parts of the
metropolitan area and elsewhere in this State?

Mrs EDWARDES replied:

I know that the member wants to have this scheme extended to his area.
The scheme began in July this year and evaluation of it will commence in
the next two weeks. We will be looking at extending the program by
establishing one in the metropolitan area and one in another pant of the
State. We are looking at Carnaron and Geraldton as possible locations
and other areas about which we have been liaising with the Western
Australian Municipal Association. From the victims' and the offenders'
points of view, the program has been very successful.

ATTORNEY GENERAL - MINISTRY OF JUSTICE DOCUMENTS, TAKEN
HOME

459. Dr LAWRENCE to the Attorney Genera]:
(1) Does the Attorney General take home Ministry of Justice documents?
(2) Are these documents examined or annotated at her home by Ministry of

Justice officer, Mr Colin Edwardes?
Mrs EDWARDES replied:.

Of course I take my black boxes home with an awful lot of Ministry of
Justice documents in them.

Dr Lawrence: Who writes on them?
Mrs EDWARDES: This is absolutely disgraceful.
(1) Yes.
(2) No.

BRADSHAW, DR WAYNE - ATITORNEY GENERAL, CAMPAIGN
ASSISTANCE

460. Dr GALLOP to the Attorney General:
I refer to the Attorney General's answer to question 427 last week, and the
Liberal Party's code of conduct an political donations which you,
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Mr Speaker, permitted the Attorney General to table and I point out that
this question is relevant to any conflict of interest which might exist in the
Attorney General's administration of justice and her relationship with
Dr Wayne Bradshaw.
(1) Does the Liberal Party's code of conduct on political donations

preclude the Attorney General from sending thank you letters to
donors?

(2) If not, does the Attorney General deny that she sent a thank you
letter to Dr Wayne Bradshaw in respect of donations or other
forms of campaign assistance?

(3) Why did the Attorney General omit to advise the House about the
campaign assistance she received from Mr Andrew Boyd,
assistance arranged by Dr Wayne Bradshaw?

The SPEAKER: I think the third part of the question is probably a repeat of that
which was asked before. I will allow the Attorney General to make a
judgment on that.

Mrs EDWARDES replied:
(1)-(2)

The Liberal Party's fundraising code, which I tabled last week -
document No 568 - primarily highlights the fact that members of
Parliament and candidates should not personally accept money or such
services on the party's behalf, or for their own campaigning staff, services
and/or other political needs. I do not recall whether I sent a letter of
thanks.

Dr Gallop:. Do you normally send a letter of thanks?
Mrs EDWAkDES: No, I do not, and I can tell the member why.
Dr Gallop: If so, why can you not remember?
The SPEAKER: Order! The member for Victoria Park.
Dr Gallop: This is ridiculous.
The SPEAKER: Order! I do not want the member for Victoria Park to canvass

my opinion. The member has asked his question.
Mrs EDWARDES: I do not normally send a letter of thanks.
Dr Gallop: That means you did not send one.
Mrs EDWARDES: The normal practice is that I do not; however, I do not recall

whether I did on this occasion. If the member is suggesting that I did, I
would like him to show me exactly where I did. It is not normal practice
to do so.

(3) With regard to Andrew Boyd, and people who are not able to come into
this House and answer the types -

Several members interjected.
Mrs EDWARDES: The Opposition is raising the name of a person who came to

see me on a constituency matter.
Several members interjected.
The SPEAKER: Order!
Mrs EDWARDES: This is a continuation of the grubby little campaign that

members opposite are trying to run.

Several members interjected.
The SPEAKER: Order! I am tempted to formally call the member for Victoria

Park to order, but I would prefer to have his cooperation.
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Mrs EDWARDES: When members opposite start asking legitimate questions, I
will be happy to answer them.

SMITh, WAYDE - FINANCIAL REPORT, PUBLIC FUNDS
461. Mr RIPPER to the Premier:

(1) Can the Premier confirm that public funds and facilities have been used in
his processing and review of the financial report of the member for
Wanneroo?

(2) When will the Premier, acting in his official capacity, refer the report to
the Director of Public Prosecutions and the Australian Taxation Office, so
that they can examine it in the context of their inquiries?

Mr COURT replied:
(1) I assume the member's reference to public funds relates to the fact thac the

report was given to me, and it is at my office which is paid for by the
public. The report was then given to Mr Stephen Mann who is carrying
out a verification of that report.

Mr Ripper: What about the second part of my question?
The SPEAKER: Order! The member cannot direct how the answer will be given

to a question.
Mr COURT:
(2) 1 made it clear weeks ago that it was a private and confidential report, and

when it has been verified, the Commissioner of Police will have access to
it. On that subject, when do members opposite intend to provide derails of
all their personal financial dealings? We are yet to see that. Members
opposite have two standards.

SKELETON WEED - CONTROL PROGRAM
462. Mr McNEE to the Minister for Primary Industry:

As the Minister for Primary Industry will be aware, skeleton weed is an
extremely serious problem in the wheatbelt. It was brought to may notice
when I was in Bindoon and Gingin in my electorate recently that it is also
a problem of some size in that area. One of the difficulties they have is in
obtaining people to man the search units.
(1) -Can the Minister advise the House if there have been any

approaches from those areas about getting people to man those
search units?

(2) Has he had an opportunity to give any thoughts about what
procedures might be put in place to help with this very urgent
problem?

Mr HOUSE replied:

I thank the member for Moore for thle full one second's notice he gave me
of the question. Yes, I have had some approaches and I am well aware of
the problems that have arisen in those areas. Skeleton weed is a problem,
and in the past it has been a problem to get enough volunteers for that
program. We are working on that at the moment, and I think we will be
able to get a full complement of volunteers to assist with this year's
program.

KYLE INQUIRY - SOLICITOR GENERAL'S ADVICE TABLING
463. Dr LAWRENCE to the Attorney General:

I refer to the Attorney General's claim that she had received advice from
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the Solicitor General regarding the conflict of interest which exists over
her statements about the Kyle inquiry. Will the Attorney General table
this advice given that ir is routine and would not prejudice the State's
interests through being made public.

Mrs EDWARDES replied:
I have no intention of tabling the legal advice. This is maintaining a
longstanding rule and one to which the former Attorney General adhered,
and I refer the Leader of the Opposition to 29 May. The general policy is
that legal advice is not tabled and this has been followed by Governments
of all political persuasions. Itris based soundly on commonsense, having
regard to the role of legal advisers, and this policy in this State is
consistent with the position in the United Kingdom Parliament and all
other Australian Parliaments.


